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RECEIVER’S REPLY IN SUPPORT OF MOTION FOR CLARIFICATION PAGE 1 
OF ORDER CONFIRMING SALE OF REAL PROPERTY 

Receiver1 Thomas L. Taylor III respectfully files this reply in support of his Motion seeking 

clarification regarding this Court’s November 5, 2021 Confirmation Order (ECF No. 640) 

confirming the sale of certain Receivership assets to Buyers Elm Creek Energy, LLC and John & 

Theresa Hillman Family Properties, LP.  

Buyers have not established that the Receiver conveyed the Suspense Funds to them. These 

funds relate to oil and gas both “produced from” the underlying “Lands” prior to the Effective 

Date, and “attributable to” those Lands prior to the Effective Date. Therefore, Buyers are not 

entitled to the Suspense Funds, and the Court should enter an order clarifying the Confirmation 

Order vis-à-vis the Receiver’s entitlement to the Suspense Funds.  

I. ARGUMENT 

A. The Receiver did not transfer the Suspense Funds to Buyers because they were 
“produced from, or attributable to” the Lands prior to the Effective Date 

Buyers proverbially place all of their eggs in a single basket -- they can only prevail if the 

Court finds that the Suspense Funds did not become “attributable to” the Lands conveyed in the 

Sale until after the September 1, 2021 Effective Date of the Sale. In this regard, the Receiver 

conveyed to Buyers only those “suspended funds … with respect to any oil, gas and/or other 

minerals produced from, or attributable to, the Lands after the Effective Date.” Article 3 (R_APP 

1032) (emphasis added). Buyers do not dispute -- and therefore concede -- that the Suspense Funds 

relate to oil and gas “produced from” the Lands at issue prior to the Effective Date. Buyers’ 

Response (ECF No. 647, the “Response”) at 8 – 93. Accordingly, Buyers are only entitled to 

suspended funds that are not “attributable to” the Lands at issue until after the Effective Date.  

 
1 Capitalized terms not defined herein have the same meaning given to them in the Receiver’s Motion. 

2 The Receiver’s Appendix is filed at ECF No. 645. 

3 Citations to the Motion and Response refer to page numbers in the header generated by the Court’s CM/ECF system. 
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RECEIVER’S REPLY IN SUPPORT OF MOTION FOR CLARIFICATION PAGE 2 
OF ORDER CONFIRMING SALE OF REAL PROPERTY 

Applying the plain meaning of “attributable” establishes that Buyers are not entitled to the 

Suspense Funds. In this regard, “attributable” means “able to be considered the result of the cause 

indicated.” “Attributable,” Dictionary.com [accessed March 24, 2022 at 

https://www.dictionary.com/browse/attributable]. Buyers assert that suspended funds are not 

“attributable to” the underlying Lands until they are paid. Resp. at 9 (“revenue from a producing 

property paid by a check dated after the effective date would be attributable to the Lands as of the 

first day of the month corresponding with the check date – regardless of the date of production or 

sale.”) (emphasis in original). This assertion is conclusory -- wholly dependent on the assumption 

that the payment of royalties is the sole, or at least initial, trigger for attribution. Buyers provide 

no authority to support their assertion. Moreover, notwithstanding Buyers’ paraphrase of Article 

4 quoted immediately above, Article 4 is silent as to when revenues first become “attributable to” 

Lands.4 

Contrary to Buyers’ conclusory assertion, the Suspense Payors certainly were “able to 

[consider] [the Suspense Funds] the result of” oil and gas extracted from the Lands at issue prior 

to the date on which they issued the check(s) for those funds. In fact, the Suspense Payors would 

have been “able to [consider] [the Suspense Funds] the result of” oil and gas extracted from the 

Lands at issue as early as the date on which the Suspense Payors processed the related production 

through their accounting systems and attributed various revenues and expenses to individual leases 

and wells. At absolute minimum, the Suspense Funds were attributable to the Lands at issue when 

the Suspense Payors provided the Receiver with information regarding these funds following his 

inquiries in the years prior to the Sale. See Mot. at 7 – 10. The Suspense Funds are attributable to 

 
4 Buyers separately claim that the check date is the date upon which “revenue receipts, expenses or tax payments 
associated with a producing property ‘accrued’….” Resp. at 8. However, Article 3, which defines what suspended 
funds were transferred to Buyers, does not address accrual, whether with respect to attribution or otherwise.  
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the Lands at issue months and years before the sale to Buyers took place. Accordingly, the 

Suspense Funds were not transferred to the Buyers by the conveyances at issue.  

This interpretation and outcome regarding the Suspense Funds is consistent with the 

Receiver’s acceptance of Buyers’ offer subject to the Receivership “[retaining] any known funds 

in suspense pre-effective date,” with Buyers being “entitled to any unknown funds in suspense 

both pre and post effective.” Mot. at 10 – 11. “Unknown funds in suspense” could not be 

attributable to the Lands conveyed, but “known funds” were attributable to the Lands, even if 

checks paying those funds had not yet been issued.5 Because the Suspense Funds are attributable 

to the Lands at issue in the months and years prior to the Effective Date, the Receivership is entitled 

to those funds.  

B. Buyers’ interpretation of Article 4 is not reasonable 

Buyers take the position that “according to Article 4, the September 1, 2021 effective date 

[merely] refers to the check stub date with respect to revenue, expenses and taxes associated with 

producing properties,” Mot. at 8, but does not change the Effective Date. This position ignores the 

use of the conjunctive term “and” in Article 4, namely that “the Effective Date shall refer to the 

Accounting, or check stub date, and shall be considered first day of the month….” R_APP 103 

(all emphasis added). Accordingly, by its plain meaning, Article 4 provides that “the Effective 

Date … shall be considered the first day of the month” in which a check stub was dated.6 Had the 

 
5 Buyers claim that the Receiver is inconsistent with respect to his positions regarding (i) the Suspense Funds and  
(ii) hypothetical expenses that could be related to those revenues in the future. Resp. at 10. There is no inconsistency 
because, as reasoned above, hypothetical future expenses and costs are not yet known, and cannot be attributable to 
the Lands prior to the Effective Date. Known expenses, which are attributable to the Lands prior to the Effective Date, 
have been taken into account and deducted from the gross suspended funds claimed by the Receiver. See, e.g., Mot. 
Exhs. 11 (R_APP 068), 16 (R_APP 136) (showing “Monthly Net” and “Net $” payment amounts, respectively). 

6 This plain reading is consistent with the first paragraph of the conveyances, which defines the Effective Date as 
September 1, 2021, “as further defined in [Article] 4 below.” R_APP 101 (emphasis added). If Article 4 merely 
referred the Effective Date to a check-related date, and did not define it further, there would be no reason to include 
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parties intended the meaning asserted by Buyers, they could have expressed it through different 

language (i.e., “the Effective Date shall refer to first day of the month of the Accounting, or check 

stub date….”). The only reasonable interpretation of Article 4 -- which interpretation avoids the 

floating Effective Date issue created by Buyers’ interpretation -- is that this language was only 

included for accounting purposes and does not affect the rights and obligations of the parties, 

including which assets (i.e., the Suspense Funds) are conveyed by the instrument, which are 

outlined in Article 3.7  

Additionally, Buyers’ assertion that the Effective Date merely “refers to” the check stub 

date does not survive logical scrutiny when applied equally to both the “produced from” and 

“attributable to” terms of Article 3. If the Court applies Buyers’ interpretation -- that the Effective 

Date merely “refers to” the first day of the month of the check stub date -- to the “produced from” 

language of Article 3, a paradox results: the “produced from” date is both the “actual … production 

date associated with” the royalties paid in the check, and the “first day of the month” of the check 

stub date. R_APP 103. Like the “floating Effective Date” issues created by Buyers’ interpretation, 

simply “referring to” the check stub date results in inconsistent (and unreasonable) outcomes that 

render contractual language in the conveyances meaningless and superfluous. The only reasonable 

interpretation of the conveyances is that the Article 4 language was only included for accounting 

purposes and does not affect the rights and obligations of the parties, the Suspense Funds were 

“produced from, or attributable to” the Lands prior to the Effective Date, and the Receiver did not 

convey the Suspense Funds to Buyers.  

 
the “further defined” language. To interpret the conveyance otherwise would render the “further defined” language 
superfluous. 

7 This interpretation is consistent with Buyer’s assertion that the check date is the date upon which “revenue receipts, 
expenses or tax payments associated with a producing property ‘accrued’….” Resp. at 8. Accrual is an accounting 
term. Revenues can be “attributable to” certain Lands even if such revenues do not accrue until a later date pursuant 
to standard accounting principles.  
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II. CONCLUSION 

Buyers are not entitled to the Suspense Funds. Under the plain meaning of Articles 3 and 

4, the Suspense Funds were produced from and attributable to the Lands conveyed to Buyers prior 

to the Effective Date. The Receiver asks the Court to enter an order clarifying the Confirmation 

Order vis-à-vis the Suspense Funds, namely that they belong to the Receivership Estate.  

 

Dated: March 24, 2022 Respectfully submitted, 
 
THE TAYLOR LAW OFFICES, PC 
 
Thomas L. Taylor III, Receiver 
Texas Bar: 19733700 
taylor@tltaylorlaw.com 
 
245 West 18th Street 
Houston, Texas 77008 
Tel: 713.626.5300 
Fax: 713.402.6154 
 
GOFORTH LAW, PLLC 
  
By:       /s/ Andrew M. Goforth 

Andrew M. Goforth 
Texas State Bar: 24076405 
andrew@goforth.law 
 
11152 Westheimer Rd. # 1121 
Houston, Texas 77042 
Tel: (713) 464-2263 
Fax: (713) 583-1762 
 
COUNSEL FOR RECEIVER 
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Joe Drennan 
joe@DLFlawfirm.com 
DRENNAN, LANGDON & FIDEL, LLP 
1001 Main Street, Suite 706 
Lubbock, Texas 79401 
Fax: (469) 547-0707 
 
COUNSEL TO BUYERS  
JOHN AND THERESA HILLMAN FAMILY PROPERTIES, LP AND 
ELM CREEK ENERGY, LLC 
 
 

/s/ Andrew M. Goforth 
  Andrew M. Goforth 
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