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BUYERS’ RESPONSE IN OPPOSITION TO RECEIVER’S MOTION FOR CLARIFICATION PAGE 2  

 John & Theresa Hillman Family Properties, LP and Elm Creek Energy, LLC (“Buyers”) 

file this Response in Opposition (“Response”) to the Receiver’s Motion for Clarification 

Regarding Order Confirming the Sale of Real Property (“Motion”) (ECF No. 644) filed by Thomas 

L. Taylor, III, the temporary receiver appointed in the above-styled civil action (“Receiver”) on 

February 17, 2022. The Buyers oppose the relief sought by the Receiver in the Motion and 

respectfully request that the Court deny the Motion for the reasons set forth herein. 

I. PRELIMINARY STATEMENT 

 Pursuant to this Court’s order, the Receiver marketed certain oil and gas interests (the 

“Interests”) owned by the receivership for sale on EnergyNet.com. After competitive bidding and 

subsequent negotiation of particulars, the Receiver agreed to sell the Interests to the Buyers for 

$2.5 million. After this Court confirmed the Sale, the transaction was consummated by way of 

Assignments prepared by the Receiver or his counsel. As agreed by the parties, the Assignments 

specified an effective date of September 1, 2021. The Assignments also included a provision 

whereby the parties agreed that, with respect to producing properties, the effective date would refer 

to the “check stub date” for revenues, expenses, and tax payments, regardless of the actual sales 

or production date associated with the same. It was the Buyers’ understanding that this provision 

was intended to clearly delineate the parties’ respective rights and obligations with respect to 

producing properties – checks (or expense statements) dated prior to September 1, 2021 would 

inure to the Receiver and those dated after that time would inure to the Buyers.  

 After closing of the Sale, the Receiver provided Buyers a spreadsheet reflecting that the 

Receiver had received more than $5.5 million in royalty payments in connection with the Interests 

sold to the Buyers. A total of $612,637.97 of those receipts were paid by checks dated on or after 

Case 3:16-cv-01735-D   Document 647   Filed 03/10/22    Page 3 of 13   PageID 18561Case 3:16-cv-01735-D   Document 647   Filed 03/10/22    Page 3 of 13   PageID 18561



 

 
BUYERS’ RESPONSE IN OPPOSITION TO RECEIVER’S MOTION FOR CLARIFICATION PAGE 3  
 

the effective date of the Sale. Of that amount, the Receiver agreed that $215,377.501 was included 

in the Sale and owed to the Buyers. The Receiver asserted that the remaining $397,260.47 in post-

effective date payments were not included in the Sale nor owed to the Buyers. Shortly following 

an exchange of correspondence between the parties’ counsel, the Receiver filed the Motion. 

 This dispute presents the Court with a straightforward matter of contract construction. 

While the Motion includes a number of arguments and cites to various parol evidence in support 

of the Receiver’s interpretation of the Assignments, the Motion expressly acknowledges that the 

Assignments are not ambiguous. As such, well settled law directs that the Court determine the 

objective intent of the parties as reflected by the plain language within the four corners of the 

Assignments. The Receiver’s efforts to obtain suspense funds from certain oil and gas companies 

prior to the Sale, while commendable, are simply not relevant to the proper interpretation of the 

Assignments. Likewise, in the absence of any ambiguity, evidence relating to industry usage, 

course of dealing and prior discussions between the parties need not – and should not – be 

considered by the Court in construing the Assignments. 

II. BACKGROUND FACTS 

The Receiver was appointed by this Court on August 14, 2017. ECF No. 108 (as 

subsequently amended, the “Order Appointing Receiver.” Citations refer to amended order entered 

at ECF No. 496). The Order Appointing Receiver authorizes the Receiver “to sell, and transfer 

clear title to, all real property” of the Receivership “[u]pon further order of this court [and] pursuant 

to such procedures as may be required by this court and additional authority such as 28 U.S.C. §§ 

2001 and 2004.” Order Appointing Receiver at ¶ 39. This Court approved procedures through 

 
1 The Receiver subsequently decided to “recalculate” the amount he believes the Buyer’s are entitled to receive and 
has since asserted that $12,665.03 of this amount was not included in the Sale. To date, the Receiver has only paid 
the Buyers a total of $183,245.40.  
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which the Receiver would conduct sales of oil and gas-related real property through EnergyNet 

auction processes, subject to final confirmation pursuant to 28 U.S.C. § 2001. ECF No. 463 (the 

“Sales Order”). The Receiver conducted the Sale, and the Court confirmed the Sale, pursuant to 

the Sales Order and 28 U.S.C. §§ 2001, 2002.  

 The Buyers are privately owned oil and gas companies based in Midland, Texas. Among 

other things, the Buyers’ business includes the purchase of oil, gas, mineral and royalty interests 

for investment purposes. EnergyNet.com is an online oil and gas related marketplace that 

facilitates the marketing and sale, generally through auction, of oil and gas related properties and 

interests. The Buyers have, over the course of several years, from time to time purchased oil and 

gas interests offered for sale on EnergyNet. Declaration of John M. Hillman (“Hillman Decl.”), at 

¶ 2 (B_APP 073). 

 The Receiver marketed the oil, gas, mineral, royalty and overriding royalty interests of 

Breitling Royalties Corporation and several related entities for sale on EnergyNet pursuant to this 

Court’s Sales Order. The marketing materials related to the Interests posted on EnergyNet listed 

average net income of $58,921 per month as one of the “Property Highlights.” The Buyers 

participated in the bidding for the Interests in the sealed bid auction conducted on EnergyNet. The 

Buyers’ bid was $2,050,000. Hillman Decl. at ¶ 4 (B_APP 073). Pursuant to additional 

negotiations after the auction, the Buyers increased their bid to $2,500,000 based on, among other 

things, their understanding that the effective date of the transaction would be September 1, 2021 

and that any revenues related to the Interests paid after the effective date would pass to the Buyers. 

Id. at ¶ 5 (B_APP 073). 

The Receiver accepted the Buyers’ $2.5 million bid subject to this Court’s confirmation 

and thereafter presented the Buyers with the form of Assignment the Receiver proposed to 
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consummate the Sale. Hillman Decl. at ¶ 6 (B_APP 073). The Receiver or his counsel prepared 

the form of Assignment and, importantly, the Receiver drafted the particular language in Article 4 

of the Assignments at the center of this dispute. Id. The Buyers requested that the Assignment 

include certain additional information relating to the background of the receivership but were 

otherwise agreeable to the form proposed by the Receiver. Id. When the Buyers’ counsel suggested 

to the Receiver’s counsel that the updated form of Assignment be submitted to this Court in 

connection with the Receiver’s Motion to Confirm the Sale, the Receiver’s counsel represented 

that the Receiver had “crafted [the Motion] in a way that the assignments do not need to be 

approved by the Court.” Exhibit B (B_APP 049). The Buyers relied on this representation and 

proceeded to execute an Agreement of Sale with the Receiver on October 13, 2021. Hillman Decl. 

at ¶ 8 (B_APP 073) 

On November 5, 2021, this Court entered its order confirming the Sale to Buyers. Shortly 

thereafter, the Buyers paid the Receiver the agreed upon $2.5 million purchase price. On or about 

November 17, 2021, the Receiver executed the Assignments used to consummate the Sale and 

delivered them to the Buyers. The Buyers accepted the Assignments. On December 21, 2021, 

Receiver’s counsel provided the Buyers a spreadsheet summarizing all of the revenues paid to the 

Receiver in connection with the Interests. On January 18, 2022, the Receiver provided Buyers with 

an updated version of the spreadsheet. Exhibit C (B_APP 052). According to the spreadsheet, the 

Receiver was paid a total of $5,508,802.76 in connection with the Interests sold to the Buyers. Id. 

The spreadsheet reflected that $612,637.97 out of that amount was paid by checks dated after the 

effective date of the Sale and that the Receiver claimed entitlement to $397,260.47 of said post-

effective date payments. Id. Counsel for the Buyers advised the Receiver that they were entitled to 

all of the $612,637.97 in post-effective date payments pursuant to Article 4 of the Assignment. 
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After a brief exchange of correspondence between the parties’ counsel, the Receiver filed the 

Motion. 

III. ARGUMENT 

A. The Assignments are unambiguous and provide that, with respect to producing 
properties, the Effective Date refers to the check stub date. 

 In construing a contract, the court’s task is to “ascertain the true intentions of the parties as 

expressed in the writing itself.” Italian Cowboy Partners, Ltd. v. Prudential Ins. Co. of Am., 341 

S.W.3d 323, 333 (Tex. 2011). This analysis begins with the contract’s express language. Id. A 

court will “examine and consider the entire writing in an effort to harmonize and give effect to all 

the provisions of the contract so that none will be rendered meaningless.” Seagull Energy E & P, 

Inc. v. Eland Energy, Inc., 207 S.W.3d 342, 345 (Tex. 2006) (quoting Coker v. Coker, 650 S.W.2d 

391, 393 (Tex. 1983)) (emphasis omitted). We “give terms their plain, ordinary, and generally 

accepted meaning unless the instrument shows that the parties used them in a technical or different 

sense.” Heritage Resources v. Nationsbank, 939 S.W.2d 118, 121 (Tex. 1996). These guidelines 

apply to oil and gas agreements just as they would to any other contract. See, e.g., id. (articulating 

rules of contract construction applicable to a royalty agreement). 

 The dispute in this case centers largely on the proper interpretation of Article 4, which 

identical in each Assignment and states in pertinent part as follows: 

4. Producing Properties. For those properties which are producing, 
capable of producing, or being prepared for production the Effective 
Date shall refer to the Accounting, or check stub date, and shall be 
considered first day of the month for revenue receipts, expense or 
tax payments regardless of the actual sales or production date 
associated with the same.  

See, e.g., Exhibit A at p. 4 (B_APP 005).  
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As the Receiver acknowledges in the Motion, the provision set forth above is not ambiguous. Since 

there is nothing in the Assignments that indicate the parties used the language of Article 4 in some 

technical or special sense, the words used in Article 4 should be given their plain, ordinary and 

generally accepted meaning. Using these guidelines, the task of construing Article 4 is not 

complicated – for producing properties, the effective date refers to the check stub date and shall 

be considered the first day of the month for revenue, expenses and taxes regardless of the actual 

date of production or sales. 

 The Receiver argues that the Buyers’ interpretation of Article 4 would, in effect, create a 

fluctuating effective date for producing properties; however, this argument appears to be premised 

on an inaccurate understanding of the Buyers’ interpretation of Article 4. The Buyers are not 

claiming that Article 4 means that the effective date is the check stub date or first day of the month 

corresponding therewith. Instead, the Buyers assert that, according to Article 4, the September 1, 

2021 effective date refers to the check stub date with respect to revenue, expenses and taxes 

associated with producing properties. Therefore, to determine whether revenue receipts, expenses 

or tax payments associated with a producing property “accrued” before the effective date or after, 

one would refer to the check date instead of the actual date of sales or production.  

 The Receiver also argues that the Buyers’ interpretation of Article 4 would render Article 3 

meaningless insofar as that Article provides that Grantee shall receive all “suspended funds…with 

respect to any oil, gas and/or other minerals produced from, or attributable to, the Lands after the 

Effective Date.” This argument also fails for similar reasons. The Receiver seems to reason that 

because Article 3 conveys suspense funds produced from the Lands after the effective date, that 

provision would be irreconcilable with Article 4 which, under certain circumstances, entitles the 

Buyers to royalties from oil produced or sold before the effective date. The problem with this 
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argument is that it focuses solely on the “produced from” language of Article 3 and ignores the “or 

attributable to” language. Pursuant to Article 4, however, revenue from a producing property paid 

by a check dated after the effective date would be attributable to the Lands as of the first day of 

the month corresponding with the check date – regardless of the date of production or sale. On the 

other hand, suspended royalties from pre-effective date production from a well that was plugged 

and abandoned prior to the effective date would remain the property of the Seller – even if those 

royalties were eventually paid by a check dated after the effective date. These examples 

demonstrate that Article 3 and Article 4 can be harmonized and given effect without any 

irreconcilable conflict.      

 The Receiver concludes the contract interpretation section of the Motion with an argument 

raising the absurdity doctrine. According to the Receiver, the Buyers’ interpretation of the 

Assignments would produce an absurd result – and thus be unreasonable – because the Receiver 

received a large royalty check dated August 31, 2021 to which the Buyers would have been entitled 

if it was issued one day later. This is a very weak red herring argument. The Motion does not cite 

any authority reflecting the applicability of the absurdity doctrine under these facts. The 

undersigned counsel could not find any Texas cases where the doctrine was successfully asserted 

in the contract context. There were a several cases that applied the absurdity doctrine to legislation 

and those cases indicate the doctrine is generally disfavored. See, e.g., Texas Brine Co.. v. Am. 

Arbitration Ass’n, 955 F.3d 482, 486 (5th Cir. 2020). More importantly, the argument is 

disingenuous from a factual standpoint. The Receiver signed the agreement to sell the Interests on 

October 3, 2021 and the Assignments on November 17, 2021 – months after receiving the payment 

used as the predicate for his absurdity argument. Therefore, the absurd result advanced by the 
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Receiver was never real-life possibility and is not a useful metric by which to assess or interpret 

the Assignments.  

B. The Buyers’ interpretation of Article 4 with respect to revenues is consistent with the 
Receiver’s interpretation with respect to costs and expenses. 

 It is important to note that the allocation mechanism embodied in Article 4 of the 

Assignments is not limited in operation to revenues flowing from the Interests. Critically, Article 4 

also allocates pre-effective date expenses and certain tax liabilities in exactly the same manner. 

With respect to oil and gas royalties in particular, it is not uncommon for producers to apply 

deductions and downward adjustments attributable to prior production to offset revenue in later 

periods. Therefore, it is likely that post-effective date revenues from the Interests purchased by the 

Buyers will be reduced to some extent by deductions and adjustments attributable to pre-effective 

date production for which the Receiver was paid. The Buyers agree that this is the correct outcome 

because it is consistent with the Buyers’ interpretation of Article 4. On the other hand, the Receiver 

also believes this outcome with respect to expenses and taxes is correct despite its contrary 

interpretation of Article 4 as it relates to revenues. Although the basis for the Receiver’s position 

in this regard is not entirely clear, it would be unfair to allow the Receiver to adopt an interpretation 

of Article 4 as it relates to revenues that is inconsistent with the interpretation applied with respect 

to expenses and taxes.  

C. To the extent the Court finds that the Assignments are not as clear as they could be with 
respect to the Suspended Royalties, any doubt must be resolved against the Receiver. 

 “When the intent of the parties is not as clear as it could be, the rules of construction 

demand that where there is any doubt as to proper construction of a deed, that doubt should be 

resolved against the grantor.” Temple-Inland Forest Products Corp. v. U.S., 988 F.2d 1418, 1422 

(5th Cir. 1993) . The Receiver is a sophisticated attorney responsible for administering a 
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multimillion-dollar receivership estate and has been represented at all relevant times by counsel. 

Moreover, the Receiver is the grantor in the transaction in question and was responsible for 

preparing the form of Assignments used to consummate the Sale. The Receiver was in the best 

position to ensure that the terms of the Assignments, including those relating to the allocation and 

effective date of royalty payments were acceptable for his purposes. While both the Receiver and 

the Buyers have asserted that the Assignments are not ambiguous, in the event this Court has any 

doubt with respect to the proper construction of the Assignments, that doubt should be resolved 

against the Receiver in accordance with well-established canons of construction. 

D. The discussions, negotiations and agreements, if any, between the Receiver and the 
Buyers were merged into and subsumed by the Assignments. 

 The Receiver’s Motion includes several arguments relating to discussions and/or 

negotiations that occurred between the Receiver and his staff, certain representatives of 

EnergyNet.com and the Buyers. The crux of these arguments seems to be that there was some 

agreement between the Receiver and the Buyers with respect to known vs. unknown Suspense 

Funds to be included in the Sale and that said agreement is inconsistent with the Buyers’ 

interpretation of Article 4 of the Assignment concerning entitlement to royalty payments. Although 

the Buyers do not necessarily agree with the Receiver’s characterization of the discussions and, in 

any event, deny that there was ever any agreement with respect to the Sale other than the 

Assignments, any discussions, negotiations or agreements relative to the Assignments were 

merged into the Assignments when the Receiver delivered and the Buyers accepted the executed 

assignments.    

 In Texas, as in most other jurisdictions, in the absence of fraud, accident, or mutual mistake, 

the rights and duties created by a land sales contract are merged into the deed when the seller 

delivers and the buyer accepts the deed. See Perry v. Stewart Title Co., 756 F.2d 1197, 1204 (5th 

Case 3:16-cv-01735-D   Document 647   Filed 03/10/22    Page 11 of 13   PageID 18569Case 3:16-cv-01735-D   Document 647   Filed 03/10/22    Page 11 of 13   PageID 18569



 

 
BUYERS’ RESPONSE IN OPPOSITION TO RECEIVER’S MOTION FOR CLARIFICATION PAGE 11  
 

Cir. 1985). Moreover, at the time of execution, a grantor is charged with immediate knowledge of 

all an unambiguous deed’s material terms. See Cosgrove v. Cade, 468 S.W.3d 32, 58 Tex. Sup. 

Ct. J. 1479 (Tex. 2015). 

 In this case, the Receiver has asserted that the Assignments are unambiguous, and the 

Receiver has not made any allegations of fraud, accident or mutual mistake. As a result, the 

Receiver is charged with all of the material terms (and omissions) within the Assignments and, to 

the extent it could be argued that agreements existed regarding the Suspense Funds or other aspects 

of the Sale, any such agreements have merged into and been subsumed by the Assignments. The 

Receiver’s arguments and evidence relative to discussions about known vs. unknown Suspense 

Funds are simply immaterial. The Court’s analysis should be limited to the four corners of the 

Assignments and the Court should deny the Receiver’s Motion on that basis. 

IV. CONCLUSION 

The Court can and should construe the Assignments as a matter of law without the use of 

extrinsic evidence and determine the entitlement to the Suspense Funds on that basis. Pursuant to 

the plain language of the Assignments, revenue and expenses relating to producing properties are 

attributable to the lands as of the accounting or check stub date, regardless of the actual date of 

production or sale. The Suspense Funds at issue in this case were paid after the effective date of 

the Assignments and are therefore included among the property conveyed to the Buyers in the 

Assignments. Accordingly, the Receiver’s Motion for Clarification must be denied. 

Dated: March 10, 2022    
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Respectfully submitted, 

DRENNAN LANGDON & FIDEL, LLP 
 
 /s/ Joe Drennan  
Joe Drennan 
Texas Bar No. 24080652 
1001 Main St., Ste. 706 
Lubbock, Texas 79401 
Tel. (806) 853-8338 
joe@DLFlawfirm.com 
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PROPERTIES, LP AND ELM CREEK ENERGY, LLC 
 
 
 

CERTIFICATE OF CONFERENCE 
 

 I certify that I have conferred with counsel for the Receiver with respect to the relief sought 
herein. The Receiver is opposed to the relief the Buyers seek. 
 

 /s/ Joe Drennan   
Joe Drennan 
 

 
CERTIFICATE OF SERVICE 

 
 I certify that on March 10, 2022 I served the foregoing document pursuant to FED. R. CIV. 
P. 5(b)(2)(E) by filing it through the Court’s CM/ECF filing system, and by sending a true and 
correct copy via electronic mail and facsimile to the parties listed below: 
 
Andrew M. Goforth 
andrew@goforthlaw.com 
GOFORTH LAW, PLLC 
11152 Westheimer Rd. #1121 
Houston, Texas 77042 
 
COUNSEL TO THE RECEIVER, 
THOMAS L. TAYLOR, III 
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