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RECEIVER’S MOTION FOR CLARIFICATION OF ORDER CONFIRMING SALE OF REAL PROPERTY PAGE 1 

Thomas L. Taylor III, temporary receiver appointed in the above-styled civil action 

(“Receiver”), respectfully files this motion (“Motion”) seeking clarification regarding this Court’s 

November 5, 2021 Order confirming the sale of certain Receivership assets (the “Sale”) to Elm 

Creek Energy, LLC and John & Theresa Hillman Family Properties, LP (“Buyers”)1. See ECF No. 

640 (the “Confirmation Order”). Specifically, the Receiver asks the Court to clarify whether 

approximately $410,000 in funds previously held in suspense (the “Suspense Funds”)2 by certain 

oil and gas operators and purchasers (the “Suspense Payors”)3 were part of the Sale and are 

required to be transferred to Buyers pursuant to the Confirmation Order and relevant conveyance 

language. 

I. PRELIMINARY STATEMENT  

This Court is familiar with conduct of Defendant Christopher Faulkner (“Faulkner”) and 

his accomplices, through the Receivership entities, to fraudulently over-sell royalty offerings, 

over-convey oil and gas interests, and record instruments in real property records replete with 

errors and conflicting details. See, e.g., Receiver’s Motion to Invalidate Certain Conveyances, ECF 

No. 559 (the “Motion to Invalidate Conveyances”), granted at ECF No. 574 (the “Order 

Invalidating Conveyances”). For these and other reasons, royalty payments related to numerous 

 
1 The Receiver does not oppose an intervention by Buyers in this case for the limited purpose of litigating their rights 
with respect to the Suspense Funds. 
2 Specifically, $409,934.50 in funds paid to Breitling Royalties Corporation in September, October, November, and 
December of 2021, which amount is net of $19,458.07 allocated by the Receiver to be paid to Buyer. See Exhibit 22 
at pp. 6, 12, 14, 19, 20 (R_APP 255, 261, 263, 268, 269) (red highlights), 44 (R_APP 293) (“Details” sheet, row 1224). 
3 Specifically, (i) Diamondback E&P, LLC (“Diamondback”), (ii) Kinder Morgan Production Company, LLC 
(“Kinder Morgan”), (iii) Mohican Exploration, LLC (“Mohican”), (iv) Ovintiv USA Inc. (“Ovintiv”), (v) Occidental 
Permian, Ltd. (“OXY USA”), (vi) Shell Trading (US) Company (“Shell”), and (vii) TEP Barnett USA, LLC (“TEP 
Barnett”). 
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RECEIVER’S MOTION FOR CLARIFICATION OF ORDER CONFIRMING SALE OF REAL PROPERTY PAGE 2 

oil and gas interests owned by Receivership entities were placed “in suspense”4 by payors. Certain 

of these suspended funds were related to royalty interests sold to Buyers in the Sale.  

In late January, Buyers asserted through counsel to the Receiver that they had negotiated 

and bargained for the purchase of any suspended funds paid to the Receivership by check dated on 

or after September 1, 2021 (the “Effective Date” of the Sale) and that they were entitled to such 

funds based upon language in Article 4 of relevant conveyances, which states:  

4. Producing Properties. For those properties which are producing, 
capable of producing, or being prepared for production the Effective 
Date shall refer to the Accounting, or check stub date, and shall be 
considered first day of the month for revenue receipts, expense or 
tax payments regardless of the actual sales or production date 
associated with the same. 

See, e.g., Exhibit 15 at p. 4 (R_APP 103) (“Article 4”).  

Buyers are not entitled to the Suspense Funds. First, Buyers’ reliance on Article 4 is 

misdirection. In this regard, Article 3 of those conveyances -- the only language therein which 

addresses suspended funds -- clearly defines the limits of what the Receiver conveyed to Buyers. 

Article 3 states, in relevant part: 

3. Lands and Leases. In addition to the assignments and 
conveyances described above, Grantor … conveys to Grantee … all 
royalties, revenues, payments, accounts, suspended funds, refunds, 
and interest on overdue payments payable by any lessee, operator, 
purchaser of production, seller of production or other legal entity, 
with respect to any oil, gas and/or other minerals produced from, or 
attributable to, the Lands after the Effective Date of this 
Conveyance…. 

Id. (“Article 3”). Article 3 is crystal clear that the only “suspended funds” conveyed by the 

Receiver are funds related to minerals produced after the Effective Date. Article 4 does not 

 
4 Various states’ laws permit oil and gas payors to suspend payments and hold such funds when, inter alia, the title, 
identity, or whereabouts of a payee are placed in issue or subject to dispute. See, e.g., TEX. NAT. RES.  
CODE § 91.402(b)(1).  
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RECEIVER’S MOTION FOR CLARIFICATION OF ORDER CONFIRMING SALE OF REAL PROPERTY PAGE 3 

supersede or otherwise alter the meaning of Article 3. Rather, Article 4 simply contains industry 

standard language that the Effective Date shall be treated as the first day of the month in which 

revenue receipts, expenses, or tax payments were accounted for, or relevant check stubs were 

issued following the stated Effective Date.  

Second, the Suspense Funds were not among the assets offered through EnergyNet.com, 

LLC (“EnergyNet”) in the Sale, and the Court did not confirm the sale of these assets pursuant to 

28 U.S.C. § 2001. The transfer of these funds to Buyers is prohibited because it would violate 28 

U.S.C. §§ 2001 and 2004 -- even if the Court finds that Article 4 otherwise would require the 

transfer of the Suspense Funds. As an initial matter, the Receiver has known of and pursued 

suspended funds (including the Suspense Funds) for years. The Sale was undertaken to liquidate 

non-cash assets of the Receivership in order ultimately to distribute proceeds to defrauded 

investors. The Receiver undoubtedly did not include roughly $410,000 in cash as part of such a 

sale. Furthermore, the Suspense Funds were not disclosed to bidders in the EnergyNet Lot # 79340 

online data room (the “Data Room”) -- because they were not included in the Sale -- and Buyers 

could not have negotiated for them or calculated their offer amount with knowledge of these funds. 

Moreover, the Receiver’s acceptance of Buyers’ ultimate offer in the Sale was explicitly 

contingent upon the exclusion of funds known to be in suspense at the time of acceptance -- that 

exclusion was memorialized in Article 3 of the conveyances. 

Buyers are now attempting to alter the terms of the Sale after the fact. Article 3 is clear: 

only suspended funds “with respect to any oil, gas and/or other minerals produced from, or 

attributable to, the Lands after the [September 1, 2021] Effective Date” were conveyed to Buyers. 

This language is consistent with the absence of information regarding suspended funds in the Data 

Room, the Receiver’s explicit acceptance of Buyers’ offer subject to the exclusion of known funds 
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RECEIVER’S MOTION FOR CLARIFICATION OF ORDER CONFIRMING SALE OF REAL PROPERTY PAGE 4 

in suspense, and common sense in regard to the purpose of the Sale of Receivership assets -- to 

liquidate non-cash assets and distribute the proceeds to defrauded investors. The Receiver requests 

clarification of the Confirmation Order from the Court that Buyers are not entitled to the Suspense 

Funds.  

II. BACKGROUND FACTS  

The Receiver was appointed by this Court on August 14, 2017. ECF No. 108 (as 

subsequently amended, the “Order Appointing Receiver.” Citations refer to amended order entered 

at ECF No. 496). The Order Appointing Receiver authorizes the Receiver “to sell, and transfer 

clear title to, all real property” of the Receivership “[u]pon further order of this court [and] pursuant 

to such procedures as may be required by this court and additional authority such as 28 U.S.C. §§ 

2001 and 2004.” Order Appointing Receiver at ¶ 39. This Court approved procedures through 

which the Receiver would conduct sales of oil and gas-related real property through EnergyNet 

auction processes, subject to final confirmation pursuant to 28 U.S.C. § 2001. ECF No. 463 (the 

“Sales Order”). The Receiver conducted the Sale, and the Court confirmed the Sale, pursuant to 

the Sales Order and 28 U.S.C. §§ 2001, 2002.  

Identifying oil and gas assets in suspense and obtaining those funds has been a top priority 

of the Receiver since his appointment. Declaration of Thomas L. Taylor III (“Taylor Decl.”), at ¶ 

2 (R_APP 412); see also, e.g., Initial Report of Receiver, filed Oct. 25, 2017, ECF No. 182 at p. 2 

(“To the fullest extent possible, the [Receiver] initiated communication with [] oil and gas 

operators directing that all revenue and other assets (including assets held in suspense) be remitted 

to the Receivership Estate going forward.”) (emphasis added). At the time of the Receiver’s 

appointment, various oil and gas payors held funds in suspense resulting from Receivership 
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RECEIVER’S MOTION FOR CLARIFICATION OF ORDER CONFIRMING SALE OF REAL PROPERTY PAGE 5 

entities’ over-conveyance of the interests that they owned, and instruments replete with errors and 

conflicting details being recorded in real property records. See, e.g., Exhibit 4 at p. 7 (R_APP 029). 

Additional payors subsequently placed oil and gas assets in suspense after the Receiver 

informed them of his appointment and instructed them to deliver future payments to his office 

address. See, e.g., Exhibit 1 at p. 10 (R_APP 010) (Suspense Payor OXY USA). Others, to the 

Receiver’s exasperation, placed royalty payments into suspense after he transmitted letters to them 

in December of 2020 through which he (i) notified them of the Court’s Order Invalidating 

Conveyances and anticipated filing of that order in county real property records, and (ii) requested 

an accounting of any payments made to Receivership claimants related to those properties (to 

include in claims calculations). See, e.g., Exhibit 2 at p. 3 (R_APP 014) (Suspense Payor Kinder 

Morgan), Exhibit 3 at p. 6 (R_APP 021) (Suspense Payor Diamondback). 

The Receiver has had knowledge of, and endeavored to obtain the release of, various funds 

held in suspense (including the Suspense Funds) for years. Taylor Decl. at ¶ 2 (R_APP 412). With 

respect to the approximately $215,000 in Suspense Funds paid by Shell5, Receivership personnel 

first contacted Shell in January of 2018 seeking the release of these funds. Exhibit 4 at p. 7 (R_APP 

029). Shell held these funds in suspense due to “Operator Request,” id., because the operator, 

Torrent Oil, LLC (“Torrent”), had suspended payments due to various title issues previously 

detailed, inter alia, in the Receiver’s Motion to Invalidate Conveyances. See ECF No. 559 at p. 9 

fn.13 (citing ECF No. 407-1 at 212 – 51). After the Receiver filed the Order Invalidating 

Conveyances in real property county records in or about March of 2021, Receivership personnel 

provided those records to Torrent, which subsequently paid funds in suspense by check dated June 

 
5 These funds were placed in suspense in or about March of 2016 and related to production sold between September 
of 2013 and December of 2016 -- all before the Receiver’s appointment. Taylor Decl. at ¶ 2 (R_APP 412); see also 
Exhibit 4 at p. 7 (R_APP 029), Exhibit 11 (R_APP 066 – 74). 
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25, 2021. Exhibit 5 at p. 2 (R_APP 131); Exhibit 17 at p. 20 (R_APP 176) (rows 1064 – 66). 

Receivership personnel thereafter contacted Shell to obtain the release of the funds they held. 

Exhibit 6 at pp. 6 – 7 (R_APP 037 – 38). Notwithstanding repeated efforts beginning in June of 

2021, Shell failed timely to release these funds until October 19, 2021, Exhibit 11 (R_APP 067), 

due solely to delays deriving from communication breakdowns between Shell and Torrent. Exhibit 

6 at pp. 4 – 6 (R_APP 035 – 37). 

Similar efforts were made with the other Suspense Payors. With respect to the TEP Barnett 

Suspense Funds, these funds were not paid to the Receivership due to operator error following 

TEP Barnett’s acquisition of properties from Dorchester Resources, LP (“Dorchester”). 

Receivership personnel noticed that Dorchester checks did not include certain wells and indicated 

a lesser decimal interest than Receivership entities owned, and first contacted TEP Barnett in 

March of 2020 to resolve the matter. Exhibit 7 at p. 8 (R_APP 048). TEP Barnett did not provide 

a substantive response to the Receiver’s inquiries until February of 2021 -- 11 months after first 

contact and certainly affected by the COVID-19 pandemic, id. at p. 6 (R_APP 046) -- and 

thereafter failed to release of these funds until December of 2021. Exhibit 22 at p. 20 (R_APP 
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269). The Receiver made similar efforts with Suspense Payors Diamondback6, Mohican7, Kinder 

Morgan8, Ovintiv9, and OXY USA10. 

The Sale through EnergyNet commenced on September 14, 202111, when the Data Room 

was opened to the public. See ECF No. 633 at p. 3. Because known funds held in suspense by 

payors were not a part of the Sale, the Data Room did not contain any information regarding funds 

held in suspense by those payors. Taylor Decl. at ¶ 4 (R_APP 413). Data Room contents disclosed 

only that Suspense Payor accounts of Diamondback, OXY USA, and TEP Barnett were in 

suspense, but did not contain information regarding the amounts in suspense. Exhibit 17 at pp. 5, 

13, 18 (R_APP 161, 169, 174).12 Suspense Payors Kinder Morgan, Mohican, Ovintiv, and Shell 

were not referenced as being in suspense, if referenced at all. Id. at pp. 10 – 11, 13, 17 (R_APP 

166 – 67, 169, 173). 

The Sale ended, subject to confirmation by this Court, on October 7, 202113, when the 

Receiver accepted Buyers’ offer of $2,500,000 “with the suspense stipulation” that the 

 
6 Receivership personnel contacted Diamondback on March 3, 2021 seeking clarification on why funds had been 
placed in suspense in or about January 2021. Exhibit 3 at p. 6 (R_APP 021). Diamondback did not pay these funds 
until October 18, 2021. Exhibit 22 at p. 6 (R_APP 255) (row 256). 
7 Receivership personnel contacted Mohican on March 20, 2020 seeking clarification on why funds had been placed 
in suspense. Exhibit 12 at p. 9 (R_APP 083). Mohican did not pay these funds until September 25 and December 27, 
2021. Exhibit 22 at p. 12 (R_APP 261) (rows 627 – 29, 633). 
8 Receivership personnel contacted Kinder Morgan on September 1, 2021 seeking clarification on why funds had been 
placed in suspense in early 2021. Exhibit 2 at p. 3 (R_APP 014). Kinder Morgan paid these funds on September 14, 
2021. Exhibit 22 at p. 12 (R_APP 261) (row 599). 
9 Receivership personnel contacted Ovintiv on June 16, 2020 seeking clarification on why funds had been placed in 
suspense. Exhibit 13 at p. 8 (R_APP 092). Ovintiv did not pay these funds until September 20, 2021. Exhibit 22 at p. 
14 (R_APP 263) (row 722). 
10 Receivership personnel have been in contact with OXY USA since September of 2017 seeking funds owed to it. 
Exhibit 1 at p. 10 (R_APP 010). OXY USA did not pay these funds until November 25, 2021. Exhibit 22 at p. 14 
(R_APP 263) (rows 725 – 27). 
11 $1,102.23 in Suspense Funds had been paid to the Receiver by this date. 
12 Non-Suspense Payors FDL Operating, LLC and New Century Exploration Inc. were also noted as being in suspense.  
13 $5,723.67 in Suspense Funds had been paid to the Receiver by this date. 
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Receivership “would retain any known funds in suspense pre-effective date, but the [Buyers] 

would be entitled to any unknown funds in suspense both pre and post effective.” Taylor Decl. at 

¶ 5 (R_APP 413); Exhibit 14 at p. 2 (R_APP 095) (emphasis added). The Receiver and Buyers 

thereafter executed an Agreement of Sale, Motion to Confirm Sale of Real Property, Exhibit C, 

ECF No. 634-1 at 8, which stated “the [Receiver] agrees to sell and [Buyers] agree[] to buy the 

Property described as Lot No. 79340 as set forth on EnergyNet.com, Inc. internet website,” id., 

and the Receiver filed his motion to confirm the Sale. ECF No. 633. 

The Court entered the Confirmation Order on November 5, 202114. ECF No. 640. The 

Receiver executed various conveyances related to the Sale on or about November 17, 2021. See, 

e.g., Exhibit 15 at p. 5 (R_APP 104); Taylor Decl. at ¶ 5 (R_APP 413). On December 7, 2021 

Buyers’ counsel contacted Receiver’s counsel regarding the accounting of funds related to the Sale 

for the interim period during which Buyers were notifying oil and gas operators to place them, 

rather than the seller-entities of the Receivership, “in pay” with respect to the properties in the 

Sale. Receiver’s counsel responded that the Receiver would continue to deposit all checks 

received, and that the parties could then account for any amounts owed to Buyers from those 

checks. Exhibit 18 (R_APP 178 – 184). On December 21, 2021 Receiver’s counsel provided 

Buyers a spreadsheet of relevant checks, delineating between “yellow highlights indicate checks 

for post-effective date royalties … which amounts will be paid to the Buyers,” and “red highlights 

[which] indicate checks for pre-effective date royalties which were held in suspense and recently 

paid following the Court’s [Order Invalidating Conveyances]. These amounts will be retained by 

the Receivership.” Exhibit 19 (R_APP 185 – 211). Buyers and their counsel did not raise any 

issues at that time.  

 
14 $232,880.01 in Suspense Funds had been paid to the Receiver by this date. 
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On January 18, 2022 Receiver’s counsel provided an updated spreadsheet to Buyers, 

stating again that “lines in red are the checks that were in suspense. If there is a number in the 

column to the right of the red line, then that is the amount we owe to the buyer….” Exhibit 20 

(R_APP 212 – 25).15 Buyers’ counsel contacted the Receiver on January 20, 2021 asserting for the 

first time Buyers’ purported right to all of the Suspense Funds. Exhibit 21 (R_APP 226 – 49). 

Counsel engaged in additional written analysis of the matters at issue, but their positions were not 

reconcilable. The Receiver now brings this Motion and asks the Court to clarify the Confirmation 

Order vis-à-vis the Suspense Funds. 

III. ARGUMENT  

A. Article 3 defines which suspended funds are conveyed to Buyers, and Article 4 does not 
supersede or alter Article 3 or entitle Buyers to the Suspense Funds 

A “court’s primary concern when interpreting a contract is to ascertain the parties’ 

intentions as expressed objectively in the contract.” Orthoflex, Inc. v. ThermoTek, Inc., 983 F. 

Supp. 2d 866, 872 (N.D. Tex. 2013) (Fitzwater, C.J.) (quoting Orthoflex, Inc. v. ThermoTek, Inc., 

2013 WL 4045206, at *3 (N.D. Tex. Aug. 9, 2013) (citation omitted)). “Where the contract can be 

given a definite legal meaning or interpretation, it is not ambiguous, and the court will construe it 

as a matter of law.” Id. “A contractual provision is ambiguous when its meaning is uncertain and 

doubtful or if it is reasonably susceptible to more than one interpretation.” Id. (quoting Hoffman v. 

L & M Arts, 774 F.Supp.2d 826, 833 (N.D.Tex.2011) (Fitzwater, C.J.)). 

The conveyances at issue are not ambiguous. It is standard practice for the agreed upon 

purchase price for oil and gas assets to be based upon the value of such assets at a specific date 

 
15 At that time, Receivership personnel had allocated $32,132.10 to Buyers. However, after Buyers disputed the 
Receiver’s allocation, the Receiver recalculated this allocation in accordance with the Paragraph 3 language, and 
herein asserts that Buyers are entitled only to $19,458.07 from the checks containing Suspense Funds. Exhibit 22 at 
p. 44 (R_APP 293) (“Details” sheet, row 1224). 
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and time, and to make any conveyance of such assets effective as of such date and time.16 Article 

3 contains industry standard language17 that allocates revenues attributable to the properties prior 

to and after the Effective Date: 

3. Lands and Leases. In addition to the assignments and 
conveyances described above, Grantor sells, assigns, transfers and 
conveys to Grantee . . . all royalties, revenues, payments, accounts, 
suspended funds, refunds, and interests on overdue payments 
payable by any lessee, operator, purchaser of production, seller of 
production or other legal entity, with respect to any oil, gas and/or 
other minerals produced from, or attributable to, the Lands after the 
Effective Date. 

 
See, e.g., Exhibit 15 at p. 4 (R_APP 103) (emphasis added). Article 3 -- and only Article 318 -- 

defines what suspended funds are conveyed to the Buyers: only those relating to minerals that were 

“produced from, or attributable to” the properties after the Effective Date.  

It is a basic rule of contract interpretation that every clause is intended to have some effect. 

Calpetco 1981 v. Marshall Exploration, Inc., 989 F.2d 1408, 1413 (5th Cir. 1993) (citing Westwind 

Exploration, Inc. v. Homestate Sav. Ass'n, 696 S.W.2d 378 (Tex. 1985)). To interpret Article 4 as 

superseding or otherwise altering the meaning of Article 3 would violate this rule. The parties did 

not intend -- as expressed objectively in the contract -- that Article 4 would have such effect. If 

Article 3 defines which suspended funds were conveyed to Buyers, Article 4 cannot supersede that 

provision. Rather, Article 4 provides only that the effective date shall be treated as the first day of 

the month in which revenue receipts, expenses, or tax payments were accounted for or relevant 

 
16 See Exhibit 23 at pp. 17 – 18 (R_APP 310 – 11), Cullen M. Godfrey, Legal Aspects of the Purchase and Sale of Oil 
and Gas Properties, 17 Tex. J. Oil Gas & Energy L. 1 (2021), 20 – 21 (discussing the importance of carefully drafted 
clauses to account for revenues and expenses incurred between the effective date and the closing date). 
17 See Exhibit 24 at p. 9 (R_APP 394), Michael De Voe Piazza and David A. Anderson, “Protecting Value and 
Mitigating Risk: Typical and Atypical Purchase Price Adjustments in Oil and Gas Transactions,” Oil & Gas 
Agreements: Purchase and Sale Agreements 12-1, 12-4 (Rocky Mt. Min. L. Fdn. 2016), 8 (providing “[t]he purchase 
price will typically be reduced by the amount of proceeds or revenues received by the seller that are related to 
hydrocarbons produced from or attributable to the assets from and after the Effective Time”) (emphasis added). 
18 Importantly, Article 3 contains the only language in the conveyances that address suspended funds. 
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check stubs were issued following the stated Effective Date. This is merely a method and date of 

accounting for purposes of the revenue receipts, expenses, or tax payments -- which are to be 

reconciled in accordance with Article 3.  

The industry standard meaning of Articles 3 and 4 is consistent with the accounting the 

Receivership provided to Buyers’ Counsel. See Exhibit 16 (R_APP 113 – 56). With respect to 

payors on accounts that were not in suspense, checks dated after September 1, 2021 were allocated 

to the Buyers.19 And, with respect to the Suspense Payors, the Receiver allocated certain funds to 

the Buyers, and certain funds to the Receivership based on dates that the respective “oil, gas and/or 

other minerals” were “produced from, or attributable to,” the properties.20  

To accept Buyer’s interpretation of Article 4 would, in effect, create a fluctuating effective 

date for producing properties -- the first day of the month in which any check received is dated, 

regardless of the actual sales or production date associated therewith. Yet even under this 

interpretation, Buyers would not have any claim to the Suspense Funds. Assuming Article 4 creates 

a fluctuating effective date for purposes of Article 3, nothing in Article 4 addresses revenues 

attributable to the properties prior to this fluctuating date -- which would be attributable to the 

Receiver under Article 3. For example, a check stub dated December 21, 2021 would imply a “new 

 
19 These amounts total approximately $180,000 from over 110 checks. The Receiver has initiated transferring these 
amounts to Buyers from the Receivership account. Id. at pp. 2 – 12, 14 – 19, 21 – 23 (R_APP 114 – 35) (yellow 
highlights). 
20 Initially, Receivership personnel had allocated suspended funds attributable to production in and after June of 2021 
to Buyers. See, e.g., Exhibit 16 at p. 24 (R_APP 136) (rows 2 – 52). They did so applying an industry rule of thumb 
of 90 days for production payment amounts that may have been in arrears in a hypothetical September 1, 2021 check 
from an account which would not have been in suspense -- a conservative estimate intended to err, if at all, to Buyers’ 
benefit. This rule of thumb was based on TEX. NAT. RES. CODE §91.402(a), which requires “the proceeds derived from 
the sale of oil or gas production” to be made within “60 days after the end of the calendar month in which [non-initial] 
oil production is sold” and within 90 days with respect to gas production.  

As stated supra, at fn. 15, Buyers placed the Receiver’s initial allocation in dispute and, after reassessing that allocation 
vis-à-vis Article 3, the Receiver has herein allocated $19,458.07 from the checks containing Suspense Funds to 
Buyers. Exhibit 22 at p. 44 (R_APP 293) (“Details” sheet, row 1224). 
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effective date” of December 1, 2021 under Article 4. Under Article 3, the Receiver would be 

entitled to all revenues from that check related to minerals that were “produced from, or 

attributable to” the properties prior to December 1, 2021. It was not the intent of the parties, and it 

is not the plain meaning of Article 4, to create a new effective date with respect to each check 

received -- indeed this would achieve the opposite of the purpose of Article 4: by creating never-

ending accounting requirements for the parties long after the transaction is completed.  

The unreasonableness of Buyers’ interpretation of Article 4 also is clearly demonstrated by 

the absurd result which would occur if it was applied to the present situation. In this regard, Callon 

Petroleum Operating Company (“Callon”) held in suspense over $1.3 million in funds dating back 

to production in January of 2017. Receivership personnel actively sought the release of these funds 

beginning in late 2017. Exhibit 8 at pp. 2 – 3 (R_APP 050 – 51). Even after obtaining the Order 

Invalidating Conveyances and filing it of record through the Affidavits of Fact referenced above, 

it took Callon over five months to release these funds. Exhibit 9 (R_APP 052 – 62). Callon paid 

these suspended funds by checks dated August 31, 2021. Exhibit 10 (R_APP 063 – 65). Under 

Buyers’ asserted interpretation of Article 4, they would be entitled to these funds had Callon’s 

processing of the Receiver’s years-spanning efforts for their release taken one additional day. An 

interpretation that would yield such an absurd result is untenable and demonstrates Buyers’ 

departure from industry standards in interpreting Article 4. 

Article 3 governs which suspended funds were conveyed from the Receivership to the 

Buyers: only suspended funds related “to any oil, gas and/or other minerals produced from, or 

attributable to, the Lands after the Effective Date.” Article 4 cannot alter the meaning of Article 3 

to entitle Buyers to suspended funds related to minerals produced prior to the Effective Date. 

Buyers are not entitled to the Suspense Funds.  
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B. Known suspended funds (including the Suspense Funds) were not included in the Sale or 
subject of the Confirmation Order 

The terms of the conveyances executed by the Receiver following confirmation of the Sale 

are consistent with the Receiver’s intention ab initio that the Sale did not include known funds 

held in suspense by payors. In this regard, the Receiver conducted the Sale for the purpose of 

liquidating real property assets of the Receivership entities. Taylor Decl. ¶¶ 3 – 4 (R_APP 413). 

The Receiver sought to liquidate these assets -- like other non-cash assets of the Receivership 

entities -- for the ultimate distribution of the proceeds to Receivership claimants, namely investors 

who were defrauded by Faulkner and his accomplices. Id. Funds held in suspense by payors, like 

the Suspense Funds, are cash assets. Taylor Decl. ¶¶ 3 (R_APP 413). There is no conceivable 

rationale for the Receiver to sell cash assets if his ultimate objective is to distribute funds to 

defrauded investors. Id. 

Because these known funds held in suspense were not for sale, they were not disclosed in 

the EnergyNet Data Room. Taylor Decl. at ¶ 4 (R_APP 413). In this regard, the approximately 

$215,000 in Suspense Funds paid by Shell were not disclosed at all by the Receiver in the Data 

Room. Exhibit 17 at p. 17 (R_APP 173). The revenue-related information in the Data Room 

regarding the Diamondback, OXY USA, and TEP Barnett Suspense Funds stated only that the 

accounts were “in suspense,” but did not disclose that there was over $150,000 in funds which the 

Receiver was making separate efforts to obtain for the Receivership. Id. at pp. 5, 13, 18 (R_APP 

161, 169, 174). No potential purchaser of the Sale assets could have had knowledge of these 

suspended funds, nor could they have priced these funds into their bids/offers.  

Moreover, the Receiver explicitly accepted Buyers’ purchase offer for the assets in the Sale 

subject to the exclusion of known suspended funds. Taylor Decl. at ¶ 5 (R_APP 413). In this 

regard, following the close of the auction, “[t]he Receiver authorized EnergyNet personnel to 
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continue to negotiate the sale price with auction participants, and ultimately secured an offer for 

$2,500,000 from Buyer[s], which offer was accepted by the Receiver.” ECF No. 633 at p. 3. The 

Receiver instructed EnergyNet that he would accept Buyers’ offer upon stipulation regarding 

known funds in suspense. Taylor Decl. at ¶ 5 (R_APP 413); Exhibit 14 at p. 2 (R_APP 095). In 

this regard, “[t]he intent would be that the [Receivership] would retain any known funds in 

suspense pre-effective date, but the buyer[s] would be entitled to any unknown funds in suspense 

both pre and post effective [date].” Exhibit 14 at p. 2 (R_APP 095) (emphasis added). The 

Receiver’s separate treatment of known and unknown funds in suspense is consistent with the 

industry standard meaning of Articles 3 and 4, discussed supra at §III.A. In this regard, Buyers 

“want[ed] to avoid having to continuously monitor and allocate [unknown suspense funds]. If any 

suspense funds were found later that included production pre-effective date, [Buyers] are claiming 

those.” Id. (emphasis added). But, consistent with Article 3, any known pre-effective date suspense 

funds would belong to the Receivership. Id.; Taylor Decl. at ¶ 5 (R_APP 413). 

Accordingly, Buyers (1) were not aware of the Suspense Funds when they participated in 

the EnergyNet auction and could not have priced-in those funds when making their bid, and (2) 

knew at the time the Receiver accepted their offer that it was subject to the exclusion of any known 

suspense funds (including the Suspense Funds). The Suspense Funds were not part of the Sale, and 

the Confirmation Order confirming that Sale does not include the confirmation of the transfer of 

the Suspense Funds to Buyers. Any such transfer would be ultra vires vis-à-vis the Confirmation 

Order and the transfer of the Suspense Funds to Buyers therefore would violate 28 U.S.C. §§ 2001 

and 2004. The Court should reject Buyers’ opportunistic efforts to obtain the Suspense Funds after 

the fact based on language in conveyances executed after entry of the Confirmation Order. 
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IV. CONCLUSION 

Buyers are not entitled to the Suspense Funds. The Receiver asks the Court to enter an 

order clarifying the Confirmation Order vis-à-vis the Suspense Funds, namely that Articles 3 and 

4 do not entitle the Buyers to the Suspense Funds, that the Suspense Funds were not included in 

the Sale, that the Confirmation Order did not confirm the sale of the Suspense Funds to Buyers, 

and that such a transfer would violate 28 U.S.C. §§ 2001 and 2004.  
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CERTIFICATE OF CONFERENCE 

I certify that the Receiver has conferred with counsel for Buyers with respect to the relief 
sought herein. Buyers are opposed to the relief the Receiver seeks.  
 

 /s/ Andrew M. Goforth 
  Andrew M. Goforth 
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I certify that on February 17, 2022 I served the foregoing document pursuant to FED. R. 
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and correct copy via electronic mail and facsimile to the parties listed below: 
 
Joe Drennan 
joe@DLFlawfirm.com 
DRENNAN, LANGDON & FIDEL, LLP 
1001 Main Street, Suite 706 
Lubbock, Texas 79401 
Fax: (469) 547-0707 
 
COUNSEL TO BUYERS  
JOHN AND THERESA HILLMAN FAMILY PROPERTIES, LP AND 
ELM CREEK ENERGY, LLC 
 
 

/s/ Andrew M. Goforth   
  Andrew M. Goforth 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

SECURITIES AND EXCHANGE 
COMMISSION, 
 Plaintiff,  
 
v. 
 
CHRISTOPHER A. FAULKNER, et al., 
 Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
 

 
 
 
 
Case No.: 3:16-cv-01735-D 
 

 
ORDER CLARIFYING ORDER CONFIRMING SALE OF REAL PROPERTY 

 
 

Before the Court is the Motion for Clarification Regarding Order Confirming Sale of Real 

Property (“Motion”) of Court-appointed temporary receiver Thomas L. Taylor III (“Receiver”). 

Through the Motion, the Receiver seeks clarification as to whether approximately $410,000 in 

funds previously held in suspense (the “Suspense Funds”)1 by certain oil and gas operators and 

purchasers were part of the sale of certain Receivership assets (the “Sale”) to Elm Creek Energy, 

LLC and John & Theresa Hillman Family Properties, LP (“Buyers”) as confirmed by this Court. 

ECF No. 640 (the “Confirmation Order”). 

The Court has considered the Motion, and all opposition, responses or objections thereto, 

if any; and has determined that proper notice and reasonable opportunity to intervene, to object 

and to be heard with respect to the Motion and the relief requested therein has been given to all 

necessary parties with respect to the Motion; and has determined that the Motion is fully supported 

by the entire record in these proceedings to date, all evidence presented to the Court and the 

arguments of counsel. The Court therefore  

 
1 As defined in the Motion. 
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 2 

CLARIFIES that the Suspense Funds were not among the assets offered by the Receiver 

through the Sale and were not subject of the Confirmation Order. Articles 3 and 42 to the 

conveyances executed by the Receiver to complete the Sale and transfer Receivership assets to 

Buyers do not entitle Buyers to the Suspense Funds. The Receiver shall retain the Suspense Funds 

for the benefit of the Receivership. 

 

 
Signed on ________________________, 2022.  
 
 
 
 
 

____________________________________ 
SIDNEY A. FITZWATER 
SENIOR JUDGE  

 
2 As defined in the Motion. 
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