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In accordance with Local Rule 7.1 Defendants file this Appendix in Support of Their

Motion to Designate Responsible Third Parties. 

Exhibit A Expert Report of Saul Solomon dated August 14, 2020.  

Exhibit B January 30, 2014 Email chain between Beth Handkins and Rick Hoover 

re any update on the other JV’s? 

Exhibit C January 27, 2014 Email chain between Beth Handkins, Christopher 

Faulkner, Rick Hoover, and Jeremy Wagers re preliminary audited 

financials and proformas.  

Exhibit D Relevant excerpts from Mitch Little’s July 9, 2020 deposition.  The 

relevant portions referenced and/or cited in this Motion have been 

excerpted and highlighted for ease of review by the Court.  Should the 

Court request the full documents for its review, counsel will provide it. 

Exhibit E Relevant excerpts from Saul Solomon’s October 27, 2020 deposition.

The relevant portions referenced and/or cited in this Motion have been 

excerpted and highlighted for ease of review by the Court.  Should the 

Court request the full documents for its review, counsel will provide it. 

Dated:  January 19, 2021 Respectfully submitted,

 /s/ Nicolas Morgan 
NICOLAS MORGAN (admitted pro hac vice) 
Cal. State Bar No. 166441 
nicolasmorgan@paulhastings.com 
THOMAS ZACCARO (admitted pro hac vice) 
Cal. State Bar No. 183241 
thomaszaccaro@paulhastings.com
PAUL HASTINGS LLP
515 South Flower Street, 25th Floor 
Los Angeles, CA 90071 
213-683-6000 (main) 
213-996-3181 (facsimile) 
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing document has been served on all counsel of 
record through the Court’s electronic filing system on January 19, 2021. 

/s/ Nicolas Morgan 
Nicolas Morgan  
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

THOMAS L. TAYLOR III, solely in his § 
Capacity as Court-appointed temporary § 
Receiver for Breitling Energy Corporation, § 
et al.,  §   

   §
Plaintiff,  §  

  § 
v.  §   Case No. 3:19-cv-01594-D  
  §  
ROTHSTEIN KASS & COMPANY, PLLC §   
and BRIAN MATLOCK, §  
  §   

  Defendants.  §  

EXPERT REPORT OF SAUL SOLOMON

August 14, 2020

I. INTRODUCTION

1. I have been retained by Castillo Snyder PC on behalf of its client Thomas L. Taylor III 

(“Receiver” or “Plaintiff”) to provide certain financial analyses in connection with the above 

referenced matter.  Specifically, I have been asked to provide my independent opinions 

regarding the alleged failure of Rothstein Kass & Company, PLLC (“Rothstein”) and Brian 

Matlock (“Matlock”) (collectively, “Defendants”) to adhere to Generally Accepted Auditing 

Standards (“GAAS”) in connection with their audit of Breitling Oil & Gas Corporation 

(“BOG”), Breitling Royalties Corporation (“BRC”), Breitling Energy Corporation (“BECC”) 

(together, the “Audit Entities”) and their alleged alter egos Crude Energy, LLC (“Crude 

Energy”), Crude Royalties, LLC (“Crude Royalties”) (together, “Crude”), and Patriot Energy, 

Inc. (“Patriot”) (together with the Audit Entities, “Breitling”).  I have also been asked to 

quantify damages sustained by Breitling resulting from the alleged actions of Defendants.
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2. I am a Managing Director with Berkeley Research Group, LLC (“BRG”).  A copy of my 

current curriculum vitae is attached as Exhibit A, and a listing of trial testimony and depositions 

during the past five years is attached as Exhibit B.  The analyses contained herein are based on 

my experience and training as well as the review and consideration of documents listed in 

Exhibit C by myself or staff working under my direction. BRG is being compensated for the 

time I devote to this engagement at my standard hourly rate of $725 per hour and for the time 

spent by staff who assisted me at their standard hourly rates.  This compensation is not 

contingent upon either the substance of my opinions or the outcome of this dispute.

II. SUMMARY OF OPINIONS

3. In connection with its 2011/2012 Audit of Breitling Energy Companies and 2013 Audit of 

Breitling Energy Corporation, Defendants inappropriately issued an unqualified audit opinion 

on Breitling’s financial statements, even though Defendants had obtained insufficient audit 

evidence supporting the issuance of such unqualified opinion and failed to comply with a 

number of critical professional auditing standards pursuant to GAAS.

4. During the course of its audit fieldwork, Defendants became aware of a number of highly 

significant material audit issues that provided a strong indication that potential fraudulent and 

illegal acts may have been occurring at Breitling and failed to follow GAAS in both 

investigating and communicating such issues to appropriate governance authorities.

5. Defendants should have notified the SEC of the significant audit issues and potential fraudulent 

and illegal acts it had uncovered as early as November 2013 and no later than December 2013,

and should have either issued a disclaimer opinion or withdrawn from the audit engagements.

6. Defendants’ violation of GAAS, failure to notify the SEC of its findings, and failure to either 

disclaim or withdraw from the Breitling audits enabled the continuation of the fraud and illegal 

acts, thereby resulting in damages sustained by Breitling arising from both the Malpractice 

Claim and the Breach of Fiduciary Duties Claim (later defined).  In particular, I calculated 

Increased Liabilities Damages totaling $25.5 million for the First Analysis Period, $38.5 

million for the Second Analysis Period, $50.3 million for the Third Analysis Period, and $52.5

million for the Fourth Analysis Period.  Further, I calculated damages resulting from the 

misappropriation of assets totaling $12.9 million for the First Analysis Period, $22.8 million 
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for the Second Analysis Period, $31.4 million for the Third Analysis Period, and $34.1 million

for the Fourth Analysis Period (see, Exhibit 1).1

III. SUMMARY DESCRIPTION OF THE MATTER

7. In August 2016, the Securities and Exchange Commission the (“SEC”) filed its first amended 

complaint in an enforcement action against Christopher A. Faulkner (“Faulkner”) and other 

co-defendants2 (the “Enforcement Action”), alleging that he and his co-defendants perpetrated 

a massive scheme to defraud investors out of millions of dollars from at least 2011 and 

continuing through April 2016.3  During this time period, Faulkner allegedly perpetrated fraud 

through Breitling and other entities controlled by him, raising approximately $150 million in 

gross proceeds through the offer and sale of oil and gas-related securities to investors4   

According to the Enforcement Action, Faulkner and his co-defendants intentionally and 

repeatedly lied about several aspects of the investments, including (1) the relationships 

between and among the defendants; (2) Faulkner’s oil and gas industry experience; (3) the 

nature and operations of the investments; (4) the estimated costs to drill and complete the 

prospects; (5) the use of investor proceeds; and (6) the projected oil and gas production.5

Faulkner misappropriated at least $30 million of investors’ funds for personal expenses, 

including, meals and entertainment, international travel, vehicles, jewelry, gentlemen’s clubs, 

and personal escorts.6 As a result of their actions, the SEC alleged in the Enforcement Action 

that Faulkner and his co-defendants violated numerous securities laws, including the antifraud, 

reporting, and books and records provisions.7

1 As described later in this report, the First Analysis Period refers to the period of time from December 19, 2013 to 
August 1, 2014, the Second Analysis Period refers to December 19, 2013 to January 27, 2015, the Third Analysis 
Period refers to December 19, 2013 to September 4, 2015, and the Fourth Analysis Period refers to December 19, 
2013 to June 24, 2016.
2 Securities and Exchange Commission v. Christopher A. Faulkner, Breitling Energy Corporation, Jeremy S. Wagers, 
Judson F. (“Rick”) Hoover, Parker R. Hallam, Joseph Simo, Dustin Michael Miller Rodriguez, Beth C. Handkins, 
Gilbert Steedley, Breitling Oil & Gas Corporation, Crude Energy, LLC, Patriot Energy, Inc., Defendants, and Tamra 
M. Freedman and Jetmir Ahmedi, Relief Defendants; No. 3:16-cv-01735-D, Complaint (“the Original SEC 
Complaint”) and First Amended Complaint (the “Amended SEC Complaint”). 
3 Amended SEC Complaint, p. 2.
4 Complaint, ¶2.
5 Amended SEC Complaint, p. 2.
6 Amended SEC Complaint, p. 2.
7 Amended SEC Complaint, p. 2; Complaint, ¶2.
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8. On September 28, 2018, Faulkner entered into a plea agreement in which he pled guilty to (1) 

Securities Fraud and Aiding and Abetting; (2) engaging in illegal Monetary Transactions and 

Aiding and Abetting; and (3) Tax Evasion.8 In connection with this plea deal, Faulkner agreed 

to an imprisonment sentence of 144 months, forfeiture of property (e.g., artwork and vehicles), 

and mandatory restitution.9

9. In April 2019, the SEC also formally notified Matlock of its intent to file an enforcement action 

against him personally.  According to the SEC’s letter to Matlock, the proposed action was 

likely to include allegations that Matlock “willfully violat[ed] and/or willfully caus[ed] or 

willfully aid[ed] and abett[ed] violations of Section 10A of the Securities Exchange Act of 

1934 (the “Exchange Act”), among other things.10 The letter further alleged that Matlock 

violated certain SEC Rules of Practice by violating applicable professional standards, 

including those prescribed by the Public Company Accounting Oversight Board (the 

“PCAOB”), such as AU Sections 230, 316, and 317, which generally relate to due professional 

care and the auditor’s consideration and reporting of fraud and/or illegal acts.11 Potential 

remedies identified in the SEC’s letter to Matlock include monetary damages and “a denial, 

temporary or permanent, of the privilege of appearing or practicing before the [SEC] in any 

way.”12

10. On August 14, 2017 and in connection with the Enforcement Action, it was found that the 

appointment of a receiver was “necessary and appropriate for the purposes of marshaling and 

preserving all oil-and-gas related assets…owned, controlled, possessed, or managed, directly 

or indirectly” by Faulkner, BOG, or BECC.13 Thomas L. Taylor III was appointed to serve as 

Receiver and was granted full control of the assets.14 He was further granted access to 

information (including “books, records, documents, accounts, and all other instruments and 

8 United States of America v. Christopher Aundre Faulkner; 3:18-cr-00500-B, Plea Agreement (the “Plea 
Agreement”), pp. 1-2.
9 Plea Agreement, pp. 2-6.
10 Letter from the SEC to Matlock dated April 4, 2019, p. 1.
11 Letter from the SEC to Matlock dated April4, 2019, p. 1.
12 Letter from the SEC to Matlock dated April 4, 2019, p. 2.
13 Securities and Exchange Commission v. Christopher A. Faulkner, Breitling Energy Corporation, Jeremy S. 
Wagers, Judson F. (“Rick”) Hoover, Parker R. Hallam, Joseph Simo, Dustin Michael Miller Rodriguez, Beth C. 
Handkins, Gilbert Steedley, Breitling Oil & Gas Corporation, Crude Energy, LLC, Patriot Energy, Inc., Defendants, 
and Tamra M. Freedman and Jetmir Ahmedi, Relief Defendants; No. 3:16-cv-01735-D, Order Appointing 
Temporary Receiver (the “Enforcement Action Receivership Order”), pp. 2-3.
14 Enforcement Action Receivership Order, pp. 2-3.
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papers”) whereas the Enforcement Action defendants and others were restrained from 

interfering with his control, possession, or management of the assets.15

11. Furthermore, in July 2019, Plaintiff filed suit, in his capacity as temporary receiver, to recover 

damages sustained by Breitling resulting from Defendants’ alleged “failure to exercise the 

degree of care, skill and competence that reasonably competent members of their profession 

would exercise under similar circumstances in conducting their audit of the Audit Entities,” 

which was not conducted in accordance with GAAS.16 Plaintiff alleges that Defendants 

uncovered (or but for their negligence and/or gross negligence, would have uncovered) facts 

during the early stages of their audit which would have indicated that (1) Faulkner was using 

the Breitling entities to engage in fraudulent activity for his personal benefit, and (2) Faulkner 

was conducting ongoing fraudulent securities offerings, breaching his fiduciary duties to the 

Breitling entities.17 Plaintiff alleges that Defendants knew or would have known the following:

a. Breitling reimbursed Faulkner for approximately $5 million in “lead” generating expenses 

for 2011 and 2012 for which no invoices or detailed expenses were provided to Defendants;

b. The purchase price of investment units for Breitling offerings was derived from Breitling’s 

internally prepared cost estimates, which were contrary to industry norms and in some 

instances, exceeded actual costs by over 1,000 percent;

c. Breitling often sold working interests (“WI” or “working interests”) in oil and gas prospects 

to investors in percentages that exceeded the amounts that Breitling owned;

d. Breitling conveyed royalty interests and overriding royalty interests (“RI” or “royalty 

interests”) in oil and gas prospects to investors in percentages that exceeded the amounts 

that Breitling owned, clouding title to such interests and risking the revenue/assets 

generated therefrom; and

e. During the audit, Breitling employees made misrepresentations to Defendants regarding 

the inflated cost estimates and oversold oil and gas-related securities.18

15 Enforcement Action Receivership Order, pp. 4-8.
16 Complaint, ¶1.
17 Complaint, ¶4.
18 Complaint, ¶5.
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12. Despite this knowledge, Plaintiff alleges that Defendants (1) failed to adjust the scope of their 

audit to account for potentially fraudulent activity, (2) failed to resign and continued the audit, 

thereby enabling the fraud to continue, and (3) ultimately issued an unqualified opinion on the 

Audit Entities’ financial statements which were included in BECC’s public filings with the 

SEC.19 Defendants’ alleged negligent and grossly negligent actions (and inaction) facilitated 

Faulkner’s continued use of the Breitling entities to perpetrate his fraud, thereby enabling him 

to misappropriate over $18 million from Breitling, clouding and risking loss of title to oil and 

gas-related assets, and exposing Breitling to more than $70 million in increased liabilities, 

including but not limited to, significant liabilities to professionals (i.e., the administration of 

the Receivership Estate) and other creditors.20

13. In summary, my understanding is that Plaintiff is currently pursuing the following causes of 

action against Defendants in this matter: (1) negligence/gross negligence and (2) participation 

in breaches of fiduciary duties.21

IV. BACKGROUND

A. Plaintiff

14. Plaintiff Thomas L. Taylor III was appointed and currently serves as temporary receiver for 

the estates of BOG, BRC, BECC, Crude, Patriot, Breitling Ventures Corporation, Breitling 

Holdings Corporation, Breitling Operating Corporation, Inwood Investments, Inc., and Grand 

Mesa Investments, Inc. (collectively, the “Receivership Entities”) and Faulkner (collectively, 

the “Receivership Estate”).22 It is my understanding that the Receiver is in the process of 

winding down the Receivership Estate, including liquidating its assets and addressing creditor 

claims.

19 Complaint, ¶¶4 and 6.
20 Complaint, ¶7.
21 Complaint, ¶¶81-96.
22 Receiver’s Original Complaint (the “Complaint”), ¶8.
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B. Defendants

1. Rothstein

15. Founded in 1959 and headquartered in Roseland, New Jersey, Defendant Rothstein was a 

public accounting firm that served privately held and publicly traded companies, and 

individuals.23 Rothstein provided audit and tax services, as well as strategic business 

consulting, regulatory compliance and SEC advisory services, risk management consulting, 

among others.24 On July 1, 2014, KPMG LLP (“KPMG”) announced its acquisition of certain 

assets of Rothstein and admission of the majority of Rothstein’s former principals and 

employees.25

2. Matlock

16. Defendant Matlock was formerly employed with Rothstein from April 2009 as Manager 

through June 2014 as Principal.26 Upon KPMG’s acquisition of Rothstein in June 2014, 

Matlock transitioned to KPMG as audit partner until his departure in the fall of 2015.27 During 

his time at Rothstein, Matlock oversaw the 2011/2012 Audit and the 2013 Auditof Breitling.28

C. Audit Entities

17. From January 1, 2011 through February 29, 2016, BOG, Crude, and Patriot raised a total of 

approximately $78.1 million from working interest investors.29 The following sections 

describe the nature of each of the Audit Entities’ operations and a description of the respective 

securities offerings (if any) and members of management during the relevant periods. 

23 https://www.inc.com/profile/rothstein-kass. 
24 https://www.inc.com/profile/rothstein-kass. 
25 https://www.prnewswire.com/news-releases/kpmg-completes-rothstein-kass-transaction-propelling-the-firms-
leadership-in-the-us-hedge-fund-market-265366131.html. 
26 Matlock Background Questionnaire [SEC Exhibit 92], p. 10; Deposition of Brian Matlock dated August 16, 2017, 
pp. 9-10.
27 Matlock Background Questionnaire [SEC Exhibit 92], p. 10; Deposition of Brian Matlock dated August 16, 2017, 
pp. 5 and 9-10.
28 Deposition of Brian Matlock dated August 21, 2019, pp. 65-66; Deposition of Bertrand Maimo dated May 22, 2019, 
pp. 68-69; Deposition of Michael Nymeyer dated September 30, 2014, p. 13.
29 Sowards Expert Report, pp. 9 and 52.
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1. BOG 

18. BOG was formed on September 28, 2009 by Faulkner, Parker Hallam (“Hallam”), and Dustin 

Michael Miller Rodriguez (“Miller”)30 “for the purposes of exploring, developing, producing 

and operating oil and natural gas properties primarily located in Texas through turnkey drilling 

services.”31 BOG’s primary business activity was managing and syndicating oil and gas 

projects.32 Specifically, BOG offered and sold securities related to oil and gas working 

interests in the well prospects within at least 15 projects in Texas, Oklahoma, and North Dakota 

through offering materials, including Confidential Information Memoranda (“CIMs”),33 which 

are reflected in Table 1.34

Table 1 

No. Project Name CIM Date
Units 

Offered Unit Price Total Offering
1 Woodring #135 01/01/11 12 $         109,155 $          1,319,700 
2 Big Tex 3 Well 05/04/11 10 $         115,000 $          1,150,000 
3 Buffalo Run #1H 06/20/11 10 $         210,000 $          2,100,000 
4 Golden Ridge 2 Well 08/25/11 12 $         258,000 $          3,096,000 
5 Warrior 12/01/11 100 $           41,488 $          4,148,800 
6 Big Caesar 2 Well 12/01/11 10 $         410,000 $          4,100,000 
7 Big Caesar #1H 05/01/12 10 $         205,000 $          2,050,000 
8 Goodbird #1H 05/01/12 10 $         250,000 $          2,500,000 
9 Pumpkin Ridge 2 Well 08/01/12 10 $         410,000 $          4,100,000 

10 Bighorn 2 Well 11/01/12 10 $         410,000 $          4,100,000 
11 Bison Hill #1H 03/01/13 10 $         210,000 $          2,100,000 
12 Leafwing #1H 03/01/13 100 $           30,000 $          3,000,000 
13 Arbuckle #1H 04/01/13 10 $         250,000 $          2,500,000 
14 Eagle Eye #1H 08/15/13 10 $         250,000 $          2,500,000 
15 Nighthawk 10/01/13 10 $         200,000 $          2,000,000 

30 Declaration of Parker R. Hallam dated July 31, 2017, ¶1; Complaint, ¶12.
31 Breitling Energy Corporation, Form 8-K/A dated February 14, 2014 [SEC Exhibit 270], Exhibit 99.2, p. 6.
32 Declaration of Parker R. Hallam dated July 31, 2017, ¶3.
33 Declaration of Parker R. Hallam dated July 31, 2017, ¶¶4-5; Complaint, ¶¶14-15.  See, for example, BRE0006323-
6365 [SEC Exhibit 15].
34 Declaration of Dustin Michael Miller Rodriguez dated August 8, 2017, ¶7.
35 I note a discrepancy between the total offering amount of $1,319,700 compared to the calculated amount of 
$1,309,860 (12 units x $109,155 unit price).
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19. From its formation through December 9, 2013 (the “Reverse Merger Date”), Faulkner served 

as BOG’s President and Chief Executive Officer (“CEO”), controlled its overall direction, and 

managed its daily operations.36 Hallam served as BOG’s Chief Operating Officer (“COO”)37

and Miller served as its Chief Investment Officer (“CIO”) until the Reverse Merger Date.38

2. BRC

20. BRC was formed by Faulkner, Hallam, and Miller39 on February 6, 2010 to primarily generate 

revenue from royalty interests in minerals on behalf of itself and other royalty owners.40

Specifically, BRC offered and sold securities related to oil and gas royalty interests41 and 

offered them to public investors through Private Placement Memoranda (“PPMs”).42 BRC 

described itself as “an energy company that does not drill or operate oil or gas wells,” but rather 

an expert in “acquiring high-value mineral interests, royalty interests and overriding royalty 

interests to create high-yield royalty property investment vehicles with monthly cash flow and 

documented engineered growth.”43 Faulkner served as President and CEO of BRC from its 

inception through the Reverse Merger Date.44

3. BECC

21. On December 9, 2013, BOG and BRC acquired Bering Exploration, a publicly traded 

company, through the closing of the reverse merger transaction (the “Reverse Merger”).45

Bering Exploration was then renamed Breitling Energy Corporation and its stock ticker symbol 

was changed to BECC.46 Following BECC’s acquisition, Faulkner, Hallam, and Miller owned 

36 Declaration of Parker R. Hallam dated July 31, 2017, ¶2; Complaint, ¶13.
37 Declaration of Parker R. Hallam dated July 31, 2017, ¶1.
38 Declaration of Dustin Michael Miller Rodriguez dated August 8, 2017, ¶1.
39 Declaration of Parker R. Hallam dated July 31, 2017, ¶16.
40 Breitling Energy Corporation, Form 8-K/A dated February 14, 2014 [SEC Exhibit 270], Exhibit 99.2, p. 6.
41 Per discussions with the Receiver, the BRC royalty interest prospects include: (1) Jebediah I; (2) Jebediah II; (3) 
Jeremiah; (4) Jonah; (5) Babylon; (6) Abraham; (7) Jericho; (8) Joshua; and (9) Josiah.
42 Complaint, ¶¶14-15.  See, for example, BRE0010579-0626 [SEC Exhibit 18].
43 Breitling Royalties, BR-Jericho Royalty Income Program [SEC Exhibit 75], p. 2.
44 Complaint, ¶13.
45 Complaint, ¶23.
46 Breitling Energy Corporation, Form 10-K dated March 31, 2014 [SEC Exhibit 109], Item 1, p. 10; Complaint, ¶23.

Case 3:19-cv-01594-D   Document 109   Filed 01/19/21    Page 14 of 126   PageID 8996Case 3:19-cv-01594-D   Document 109   Filed 01/19/21    Page 14 of 126   PageID 8996



Expert Report of Saul Solomon
Confidential August 14, 2020

Page 10

approximately 92.5% of BECC’s common stock via their ownership interests in BOG and 

BRC.47 Faulkner became the President, CEO, and board chairman of BECC.48

4. Crude

22. Around the time that Faulkner devised the formation of BECC, he also established Crude by 

activating a dormant shell company that he already owned and changed its name to Crude.49

Faulkner appointed Hallam and Miller as the legal owners of Crude.50 Similar to BOG’s 

business model, Crude offered and sold working interest units to investors through offering

materials which included CIMs.51 Furthermore, Crude sold units identified by Faulkner to 

investors and remitted substantially all of the sales proceeds to BECC.52 From December 2013 

through March 2015 (the “Crude Period”), Crude offered and sold working interest units in 

five offerings, which are reflected in Table 2 below.53

Table 2 

No. Project Name CIM Date Units Offered Unit Price Total Offering
1 Nighthawk 10/01/13 10 $             200,000 $            2,000,000
2 Red Wolf 05/01/14 50 $               80,000 $            4,000,000
3 Cottonwood 05/01/14 10 $             120,000 $            1,200,000
4 White Wolf 07/01/14 25 $               80,000 $            2,000,000
5 Blue Wolf 10/15/14 50 $               80,000 $            4,000,000

47 Declaration of Parker R. Hallam dated July 31, 2017, ¶16; Breitling Energy Corporation, Form 10-K dated March 
31, 2014 [SEC Exhibit 109], Item 15, p. F-7; Breitling Energy Corporation, Form 8-K/A dated February 14, 2014 
[SEC Exhibit 270], Exhibit 99.2, p. 6.
48 Declaration of Parker R. Hallam dated July 31, 2017, ¶16; Complaint, ¶23.
49 Declaration of Parker R. Hallam dated July 31, 2017, ¶17; Declaration of Dustin Michael Miller Rodriguez dated 
August 8, 2017, ¶17.
50 Declaration of Parker R. Hallam dated July 31, 2017, ¶17; Declaration of Dustin Michael Miller Rodriguez dated 
August 8, 2017, ¶17.
51 Declaration of Parker R. Hallam dated July 31, 2017, ¶¶18 and 21.
52 Declaration of Parker R. Hallam dated July 31, 2017, ¶27; Declaration of Dustin Michael Miller Rodriguez dated 
August 8, 2017, ¶¶18 and 24.
53 Declaration of Parker R. Hallam dated July 31, 2017, ¶21.
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23. During the Crude Period, Hallam and Miller served as President and CIO of Crude, 

respectively.54 Both Hallam and Miller were managing members of Crude during this same 

period.55

24. On the Reverse Merger Date, BECC entered into an Administrative Services Agreement with 

Crude (the “Crude ASA”) in which BECC would provide Crude (1) access to its client list so 

that Crude may offer oil and gas prospects to BECC’s clients; and (2) access to certain of 

BECC’s oil and gas prospects for acquisitions of working and/or royalty interests, and Crude 

would provide administrative services to BECC.56  In exchange, Crude would be entitled to 

certain expense reimbursements and would be obligated to pay BECC.57 Pursuant to the Crude 

ASA, Crude was obligated to pay BECC (1) $100,000 per month, (2) $150,000 per oil and gas 

prospect delivered to Crude, and (3) a carried interest of 20% in any prospect acquired by 

Crude for sale to clients.58

5. Patriot

25. Around March 2015, Faulkner had a falling out with Hallam and Faulkner then created Patriot 

with Miller assigned as a director and officer.59 Faulkner created Patriot by changing the name 

of one of his companies, Simple Solutions, Inc. and transferred the operations of Crude to 

Patriot.60 Around April 2015, BECC entered into an Administrative Services Agreement with 

Patriot (the “Patriot ASA”) which contained very similar terms to the Crude ASA.61 The 

Patriot ASA increased the payments to BECC to (1) $300,000 per month, (2) $250,000 per oil 

and gas prospect delivered to Patriot, and (3) a carried interest of 25% in any prospect acquired 

by Patriot for sale to clients.62

54 Declaration of Dustin Michael Miller Rodriguez dated August 8, 2017, ¶19.
55 Declaration of Parker R. Hallam dated July 31, 2017, ¶19; Declaration of Dustin Michael Miller Rodriguez dated 
August 8, 2017, ¶19.
56 Breitling Energy Corporation, Form 8-K/A dated February 14, 2014 [SEC Exhibit 270], Item 1.01, p. 5.
57 Breitling Energy Corporation, Form 8-K/A dated February 14, 2014 [SEC Exhibit 270], Item 1.01, p. 5.
58 Complaint, ¶29; Crude ASA [Declaration of Parker R. Hallam dated July 31, 2017, Exhibit 20], p. 3.
59 Declaration of Parker R. Hallam dated July 31, 2017, ¶30; Declaration of Dustin Michael Miller Rodriguez dated 
August 8, 2017, ¶26.
60 Declaration of Dustin Michael Miller Rodriguez dated August 8, 2017, ¶26; Complaint, ¶26.
61 Complaint, ¶28; Patriot ASA [Declaration of Dustin Rodriguez dated August 8, 2017, Exhibit 1].
62 Complaint, ¶29; Patriot ASA [Declaration of Dustin Rodriguez dated August 8, 2017, Exhibit 1], p. 2.
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26. Similar to the business model of BOG and Crude, Patriot also offered and sold working interest 

units to investors in at least four prospects from March 2015 through April 2016 (the “Patriot 

Period”), as reflected in Table 3 below.63

Table 3 

No.
Project 
Name CIM Date

Units 
Offered Unit Price Total Offering

1 Black Bear #1 01/15/15 50 $               50,000 $            2,500,000 
2 Thoroughbred 03/01/15 50 $               80,000 $            4,000,000 
3 Cole #1 04/15/15 20 $               50,000 $            1,000,000 
4 Sandhill 08/01/15 35 $             350,000 $          12,250,000 

D. The Audits and Reverse Merger

27. In connection with the anticipated reverse merger of BOG and BRC with Bering Exploration 

(the “Reverse Merger”) and the preparation of related public filings with the SEC,64 Rothstein 

was engaged on April 24, 2013 to conduct an audit (the “2011/2012 Audit”) of Breitling’s 

financial statements for the years ended December 31, 2011 and 2012 (the “2011/2012 Audited 

Financials”).65 Pursuant to SEC rules, the filing of the financial statements needed to be 

completed within 75 days of the December 9, 2013 Reverse Merger Date. 66 Rothstein began 

the 2011/2012 Audit in October 201367 and issued an unqualified opinion on February 14, 

2014.  The 2011/2012 Audited Financials were included in BECC’s Form 8-K/A filing to the 

SEC.68

28. Furthermore, on December 17, 2013, Breitling signed a letter to engage Rothstein to perform 

an audit (the “2013 Audit”) of its financial statements for the year ended December 31, 2013 

(the “2013 Audited Financials”).69 Immediately following the issuance of the 2011/2012 

63 Declaration of Dustin Michael Miller Rodriguez dated August 8, 2017, ¶¶27 and 30.
64 Deposition of Michael Nymeyer dated June 18, 2019, pp. 60 and 62-64; Complaint, ¶8.
65 SEC-RothKass-E-0004726-732 [SEC Exhibit 95].
66 Item 9.01(a)(4) of Form 8-K effectively requires the filing of the financial statements of an acquired business within 
75 days of the acquisition.  This 75-day deadline comprises of (1) the filing of Form 8-K providing notice of the 
acquisition itself must occur within 4 business days of the acquisition; and (2) the necessary financial statements may 
be filed within the initial Form 8-K or by an amendment within 71 calendar days of the initial Form 8-K deadline.  
Also see, Deposition of Michael Nymeyer dated June 18, 2019, pp. 60; 62-64.
67 Deposition of Michael Nymeyer dated August 3, 2017, pp. 86-87.
68 Breitling Energy Corporation, Form 8-K/A dated February 14, 2014 [SEC Exhibit 270].
69 SEC-RothKass-E-0002230-2236 [SEC Exhibit 105].
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Audited Financials in February 2014, Rothstein proceeded with the 2013 Audit.70 On March 

31, 2014, Rothstein issued an unqualified opinion with respect to the 2013 Audited Financials, 

which were included in BECC’s Form 10-K filing to the SEC on the same day.71

V. REVIEW AND ANALYSIS OF ROTHSTEIN’S AUDIT PROCEDURES

29. My analysis of Rothstein’s audit procedures focuses on three key audit phases: (1) the audit 

planning and risk assessment phase (the “Audit Planning Phase”); (2) the audit fieldwork phase 

(the “Audit Fieldwork Phase”); and the audit completion and wrap-up phase (the “Audit

Completion Phase”), as described in the following sections.72 For purposes of organizing my 

report, I combine my discussion of the Audit Fieldwork Phase and the Audit Completion 

Phase.

A. Review of Rothstein’s Audit Procedures During the Audit Planning Phase

30. In the Audit Planning Phase of an audit, the overall audit strategy for the engagement is 

established and an audit plan is developed.73 The audit plan includes a description of the 

nature, timing, and extent of risk assessment procedures, test of controls procedures, and 

substantive audit procedures.74 Identifying and assessing the risks of material misstatement – 

whether due to error or fraud – is a key aspect of the Audit Planning Phase.  Although these 

risk assessment activities take place throughout the course of an engagement, I collectively 

address Rothstein’s audit planning and risk assessment procedures here.

31. As discussed above, Rothstein performed a walkthrough of Breitling’s internal controls in July 

2013 and began the 2011/2012 Audit in October 2013.75 By mid-October 2013, Rothstein had 

created an audit planning memo which was titled “Planned Audit Scope Memorandum” (the 

“2011/2012 Audit Scope Memorandum”).  The 2011/2012 Audit Scope Memorandum was 

reviewed by Michael Nymeyer (“Nymeyer”), Rothstein’s Senior Manager on the Breitling 

70 RKB00010241-0243, at 0241 [SEC Exhibit 260].
71 Breitling Energy Corporation, Form 10-K dated March 31, 2014 [SEC Exhibit 109].
72 I note that there is a  degree of overlap between these phases.  For example, auditing standards indicate that planning 
is not a  discrete phase of an audit but, rather, a  continual and iterative process that continues until the completion of 
the audit. See, Auditing Standard No. 9 – Audit Planning, para. 5.
73 PCAOB Auditing Standard No. 9 – Audit Planning, para. 5.
74 PCAOB Auditing Standard No. 9 – Audit Planning, para. 10.
75 Deposition of Michael Nymeyer dated August 3, 2017, pp. 85-87. 
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Audits, on October 16, 2013 and was further reviewed and updated by Matlock on November 

27, 2013.76 In this memo, a number of things were discussed, which include Rothstein’s 

assessment of the perceived competency of Breitling’s accounting and finance personnel, the 

planned timing of the audit, the composition of Rothstein’s audit team, the overall risk 

assessment conclusions that were made by Rothstein, and Rothstein’s planned audit strategy 

for certain key audit areas.

32. In its 2011/2012 Audit Scope Memorandum, Rothstein commented that “there is not [a] strong 

internal control environment in regards to both activity level and entity level controls.”77 It 

further noted that Breitling maintained its accounting records in a single point QuickBooks file 

and that Beth Handkins – who managed the accounting function – “appear[ed] to have no in-

depth knowledge of GAAP or GAAS.”78 In response to Breitling’s weak internal control 

environment and accounting function, Rothstein indicated it would use “a primarily 

substantive audit approach.”79 With respect to its reliance on source documents, Rothstein 

planned to vouch Breitling’s expenses to “vendor invoices, operator statements or other 

executed agreements which would support these expenses.”80

33. Rothstein further noted in both the 2011/2012 Audit Scope Memorandum and the 2011/2012 

Risk Assessment Summary Form (the “2011/2012 Risk Assessment”), that there were fraud 

risks pertaining to: (a) improper revenue recognition; (b) management override of controls; 

and (c) misappropriation of cash.81 With respect to the latter, Rothstein commented: “Due to 

significant use of credit cards there is increased risk of unauthorized credit card transactions. 

Also due to the lack of segregation of duties in relation to disbursements, there is increased 

risk of misappropriation of cash due to fraud.”82

34. With regard to potential fraud, Rothstein was also aware that Faulkner had both the opportunity 

and potential motivation to commit fraud.  For example, in its 2011/2012 Internal Controls 

Walkthrough Memorandum, which Nymeyer testifies was prepared in July 2013,83 Rothstein 

76 Breitling Workpaper Index [SEC Exhibit 101], p. 57; Deposition of Michael Nymeyer dated August 3, 2017, p. 111.
77 2011/2012 Planned Audit Scope Memorandum [SEC Exhibit 96], p. 1.
78 2011/2012 Planned Audit Scope Memorandum [SEC Exhibit 96], p. 1-2.
79 2011/2012 Planned Audit Scope Memorandum [SEC Exhibit 96], p. 1.
80 2011/2012 Planned Audit Scope Memorandum [SEC Exhibit 96], p. 3. 
81 2011/2012 Planned Audit Scope Memorandum [SEC Exhibit 96], p. 4; RK-TAYLOR-00105418-5431, at 5422.
82 2011/2012 Planned Audit Scope Memorandum [SEC Exhibit 96], p. 4. 
83 Deposition of Michael Nymeyer dated August 3, 2017, p. 85.
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noted that “[Faulkner] authorizes all [cash] disbursements irrespective of the nature.”84 The 

2011/2012 Audit Scope Memorandum also noted that Rothstein believed there was an 

“increased fraud risk that [Faulkner] could misappropriate funds to repay the liabilities [from 

a previous bankruptcy where Faulkner’s name was attached to the outstanding liabilities] or 

feed a drug habit.”85

35. In response to the increased risk stemming from Faulkner’s background and ability to override 

controls, Rothstein stated it would “perform additional income statement testing on expenses 

paid by [Faulkner] via his expense reports. This seems to be the most logical place a theft 

would occur, especially after reviewing the general ledger where large out-of-pocket expenses 

were paid to [Faulkner] during the last two years.”86 With respect to the identification of the 

fraud risks described above and other significant risks, Rothstein commented “our audit 

approach has been modified to address these identified risks.”87

36. In addition to the fraud risks described above, Rothstein identified certain significant 

accounting risks including Breitling’s revenue recognition which Rothstein believed 

“appear[ed] to be materially misstated due to turn-key contracts not being properly accounted 

for.”88 In response to the risk associated with Breitling’s revenue recognition, Rothstein 

outlined certain audit procedures intended to assess Breitling’s revenues including, for 

example, reviewing PPM documents and other subscription documents.89 Rothstein also 

considered the turnkey contracts that Breitling sold to investors “high risk” and planned 

additional procedures “to ensure such amounts are not materially overstated” including 

“test[ing] all cash inflows and outflows and review[ing] milestones per the service 

agreements.”90

37. Finally, the 2011/2012 Audit Scope Memorandum highlighted certain audit procedures 

Rothstein planned to test Breitling’s expenses which were “deemed high risk based on 

[Rothstein’s] risk assessment procedures.”91 In particular, Rothstein indicated it would “test a 

84 RKB00001806-1809 [SEC Exhibit 157], at 1806.
85 2011/2012 Planned Audit Scope Memorandum [SEC Exhibit 96], p. 4. 
86 2011/2012 Planned Audit Scope Memorandum [SEC Exhibit 96], p. 4. 
87 2011/2012 Planned Audit Scope Memorandum [SEC Exhibit 96], p. 4. 
88 2011/2012 Planned Audit Scope Memorandum [SEC Exhibit 96], p. 4. 
89 2011/2012 Planned Audit Scope Memorandum [SEC Exhibit 96], pp. 3 and 8. 
90 2011/2012 Planned Audit Scope Memorandum [SEC Exhibit 96], p. 8. 
91 2011/2012 Planned Audit Scope Memorandum [SEC Exhibit 96], p. 8. 
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sample of significant expenses by vouching to the invoices and bank statements.”92 Further, 

Rothstein indicated it would “vouch sample of costs of sales to supporting agreements/invoices 

or other documentation” and “examine detail GL for any inconsistences or unusual items.”93

Rothstein stated they would perform additional procedures on Breitling’s expenses if they were 

deemed necessary.94

38. As described above, Rothstein commenced the 2013 Audit in February 2014.95 In connection 

with the 2013 Audit, Rothstein prepared a Planned Audit Scope Memorandum for the 2013 

Audit (the “2013 Audit Scope Memorandum”) that is substantially similar to the 2011/2012 

Audit Scope Memorandum.  Each Audit Scope Memorandum identifies the same fraud risks 

although the 2013 Audit Scope Memorandum identifies an additional significant accounting 

risk associated with “Related Party Transactions/VIE Consolidation.”96  

B. Analysis of Rothstein’s Audit Procedures During the Audit Planning Phase

39. In general, Rothstein was aware of the considerable risks associated with Breitling and 

appropriately concluded that Breitling’s internal controls had failed and could not be relied 

upon.97 Accordingly, Rothstein planned to perform substantive audit procedures and 

emphasized the importance of obtaining sufficient audit evidence in response to the various 

risks identified including the potential for misappropriation of cash.  However, the actions –

and in many instances, inactions – taken by Rothstein in the course of the audits departed 

significantly from the level of due professional care planned in the 2011/2012 and 2013 Audit 

Scope Memoranda.  As I will discuss below, Rothstein’s failures were largely attributable to 

its failure to implement its own audit plans including, for example, Rothstein’s failure to obtain 

92 2011/2012 Planned Audit Scope Memorandum [SEC Exhibit 96], p. 8. 
93 2011/2012 Planned Audit Scope Memorandum [SEC Exhibit 96], p. 8. 
94 2011/2012 Planned Audit Scope Memorandum [SEC Exhibit 96], p. 8. 
95 RKB00010241-0243 [SEC Exhibit 260], at 0241.
96 2013 Planned Audit Scope Memorandum [SEC Exhibit 207], p. 3; Email from Michael Nymeyer dated December 
23, 2013 [SEC Exhibit 248], p. 3.  I note that Breitling’s Form 10-K filing dated March 31, 2014 did not contain 
adequate disclosures with respect to the true nature of Crude’s relationship with Breitling.  In particular, while 
Breitling disclosed that BECC and Crude had executed the Crude ASA in a Form 8-K filing dated December 9, 2013 
(which was mentioned briefly in Breitling’s 2013 Form 10-K filing on p. 25), Breitling never disclosed that Crude 
was considered a variable interest entity (“VIE”) of BECC and accordingly was consolidated into Breitling’s financial 
statements (Deposition of Michael Nymeyer dated August 4, 2017, pp. 375-376).
97 Deposition of Bertrand Maimo dated June 8, 2017, p. 348.
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audit evidence which their own lead auditor, Nymeyer considered necessary for Rothstein to 

complete and issue an audit opinion.98  

C. Review of Rothstein’s Audit Procedures During the Audit Fieldwork and 
Completion Phases 

1. Difficulties Encountered by Rothstein During the Audit Fieldwork 
Phase

40. During the audit fieldwork stage, Rothstein encountered a number of difficulties in obtaining 

appropriate supporting documentation from Breitling personnel.99 By late October 2013, the 

Rothstein audit team was already confronted with a number of significant difficulties, as 

evidenced by an internal Rothstein email where Nymeyer indicated that a “significant amount 

of support requested (invoices, checks, agreements) either has not been located or does not 

directly tie to the accounting records.”100 A few weeks later – on November 20, 2013 – 

Matlock sent an email to Breitling personnel indicating that “[w]e are finding material audit 

issues which lead me to believe that committing to a December 15th release date is not possible 

without significant assistance. […] The most significant [key issue] is the identification of 

working interests being sold well in excess of 100%.  Additionally, we have received 

conflicting stories and there is a lack of audit evidence leading to any remediation at this point.

[…] We also continue to get incomplete or incorrect audit evidence. I think it might be best if 

we pull out of the field until management can completely provide the audit evidence.”101

41. The very next day – on November 21, 2013 – Matlock sent an email to Breitling personnel 

which indicated that Rothstein was aware that certain audit evidence “simply does not exist.”  

In particular, Matlock wrote, “I think it is more on internal Breitling management to derive the 

source documents. Beth [Handkins] has definitely been trying with all of her energy, I just get 

the impression she is not knowledgeable in regards to accounting and auditing or the evidence 

98 Email from Nymeyer to Matlock and Maimo dated November 20, 2013 [SEC Exhibit 206], p. 4; Deposition of 
Michael Nymeyer dated August 3, 2017, p. 129.
99 For example, see, Deposition of Bertrand Maimo dated June 8, 2017, p. 55; Deposition of Michael Nymeyer dated 
June 18, 2019, p. 189.
100 Email from Nymeyer dated October 29, 2013 [SEC Exhibit 205].
101 Email from Matlock dated November 20, 2013 [SEC Exhibit 239].
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simply does not exist which is what you cautioned all of us on over a month ago.”102 [emphasis 

added]

42. On November 26, 2013 – nearly a week later – Matlock sent another email to Breitling which 

elaborated on the difficulties that Rothstein was encountering.  In this email, Matlock 

commented that “[m]any times the evidence provided has been through conversation which 

unfortunately does not comply with the standards so the engagement team will continue to 

push that issue until the standards have been satisfied.  If the data is incomplete or just frankly 

does not exist, I think the best option [is] for Beth (or anyone else) just to tell us and we can 

figure out the best approach to attack. Providing incomplete evidence seems to raise more 

questions.”103 [emphasis added]  

43. In addition, by December 23, 2013 at the latest, Bertrand Maimo (“Maimo”), Rothstein’s 

Senior Associate for the Breitling audits, had become aware that the SEC was investigating 

Breitling based on his review of Breitling’s legal expenses and notified Matlock and Nymeyer 

of his findings.104 At this point in time, Rothstein was aware of the SEC’s investigation but 

did not have any details about the nature of it.105

2. The Original Summary Review Memorandum (the “Original SRM”)

44. By January 13, 2014,106 as part of the 2011/2012 Audit, Nymeyer had prepared the Original 

SRM to “document the accounting and auditing issues encountered during [Rothstein’s] testing 

of each of the significant audit areas of [Breitling] as of and for the years ended December 31, 

2011 and December 31, 2012.”107 A summary review memo (“SRM”) is a “standard” 

Rothstein work paper that should capture all of the important accounting and audit issues.108

The Original SRM was 11 pages in length and identified a multitude of material issues 

including, but not limited to, the following:

102 Email from Matlock dated November 21, 2013 [SEC Exhibit 241], p. 1.
103 Email from Matlock dated November 26, 2013 [SEC Exhibit 265], p. 1.
104 Deposition of Bertrand Maimo dated May 22, 2019, pp. 207-208; RK-TAYLOR-00007903.
105 Email from Maimo dated December 23, 2013 [SEC Exhibit 162].
106 RKB00045652 [SEC Exhibit 262]; Deposition of Michael Nymeyer dated August 4, 2017, p 432.
107 Original SRM [SEC Exhibit 163], p. 1.
108 Deposition of Bertrand Maimo dated June 8, 2017, p. 168.
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a. Breitling often oversold working interest units to investors without properly identifying 

this issue to investors (the “Oversold WI Issue”);109

b. The Approval for Expenditures (“AFEs”) included in the CIMs were “grossly inflated” 

(the “Inflated AFE Issue”) and led “potential investors into believing the costs for 

developing the wells would be much greater than actually incurred.”  Rothstein believed 

that the AFEs “were created based on little to no due diligence” by Breitling;110

c. Breitling comingled the funds raised from offerings and potentially expended for the 

development of other prospects and overhead costs despite Breitling’s representations 

made to investors (the “Commingling Issue”).111 Specifically, the CIMs represented that 

proceeds from the offering and sale would be segregated and all drilling and completion 

costs would be paid out of the segregated account.  However, Rothstein noted that deposits 

were initially made into the segregated bank account, but funds were later transferred to 

Breitling’s general operating account prior to the completion of the wells in most 

instances,112 and used for purposes other than the drilling and completion of the intended 

well, including Faulkner’s personal indulgences (i.e., chartered flights, international travel, 

professional concierge services, maintenance of multiple residences, and luxury

vehicles).113

d. Rothstein encountered “[m]isrepresentations by the client to the auditors” in connection 

with its inquiry into Breitling’s overselling of working interests;114

e. Breitling had “various outstanding legal issues with multiple investors” whereby investors 

demanded refunds on their investments “due to misrepresentations and misunderstandings” 

(the “Outstanding Legal Issues”);115

109 Original SRM [SEC Exhibit 163], p. 2.
110 Original SRM [SEC Exhibit 163], pp. 1-2.  This had the effect of hiding the amount available to Breitling from the 
offerings after paying the actual development costs, which would have alerted investors to the extraordinary and 
excessive profit available for Breitling in these programs.  Faulkner’s use of this potential profit for his personal 
benefit and ability to hide such use as business expenses further concealed the scheme from investors.  Also see, United 
States of America v. Christopher Aundre Faulkner, Amended Factual Resume, October 23, 2018 (“Amended Factual 
Resume”), p. 4.
111 As discussed later, Rothstein noted in the CIM Review Memo that due to the Commingling Issue, Breitling was 
essentially using proceeds from future offerings in order to cover its current drilling obligations, which is a  strong 
indication of a Ponzi scheme. 
112 Original SRM [SEC Exhibit 163], pp. 2-3.
113 Amended Factual Resume, pp. 5-6.
114 Original SRM [SEC Exhibit 163], p. 3.
115 Original SRM [SEC Exhibit 163], p. 3.
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f. Rothstein noted “various negative items” on Faulkner’s background check, including a 

charge of cocaine possession in 2011 and liens for various court judgments and federal tax 

liens (the “Management Integrity Issue”);116 and

g. Breitling’s reimbursements to Faulkner for material transactions such as leads, marketing, 

and travel had “very little or no support for the transactions,” and Rothstein “gained 

comfort” with the lack of documentation by confirming the balance directly with Faulkner 

(the “Unsupported Expense Issue”).117

45. Although the issues noted above comprise the audits’ most material audit issues, I note that the 

Original SRM further identified a number of internal controls and other issues as well as 

significant audit areas.118 Upon his review of the Original SRM, Matlock stated to Nymeyer 

that he was “going to save [the Original SRM] and tweak [it] in order to take out some of the 

emotion.”119 Matlock further acknowledged that Nymeyer was “frustrated with the 

engagement and that is evident in the memo.”120 Despite Nymeyer’s belief that the various 

issues uncovered in the Original SRM should be documented121 and typically be reviewed by 

a Rothstein Concurring Partner,122 Matlock subsequently carved the Original SRM 

substantially into two separate documents on January 24, 2014,123 namely the CIM Review 

116 Original SRM [SEC Exhibit 163], p. 3. I understand that Rothstein also became aware of misrepresentations of 
Faulkner’s educational background in the CIMs prior to the issuance of its 2011/2012 Audit Opinion (Deposition of 
Michael Nymeyer dated August 3, 2017, pp. 214-219).  More specifically, various CIMs represented that Faulkner 
held an honorary doctorate degree whereas Faulkner’s background check indicated that he held no college degrees, 
honorary or otherwise. See, RK-TAYLOR-00104675-4697, at 4697.  Also see, for example, BRC Jeremiah PPM [SEC 
Exhibit 81], p. 24; BOG Big Caesar #1H CIM [SEC Exhibit 82], p. 27; and BOG Arbuckle #1H CIM [SEC Exhibit 
84], p.21.
117 Original SRM [SEC Exhibit 163], p. 3.
118 In general, the internal control issues highlighted in the Original SRM included Breitling’s lack of effective internal 
control processes and “severely flawed” (1) control environment; (2) risk assessment process; (3) information and 
communication process; and (4) monitoring process.  The Original SRM also cited Breitling’s “inadequate segregation 
of duties surrounding significant processes” such as the cash receipts and disbursements process and Faulkner’s 
expense reports and associated lack of proper documentation, as well as the lack of supporting documentation for 
revenue and expense transactions, among other things.  Significant audit areas noted in the Original SRM included 
(1) cash and cash equivalents; (2) other assets; (3) oil and gas testing; (4) accounts payable (“A/P”) and accrued 
liabilities; (5) asset retirement obligations (“AROs”); (6) income taxes; (7) partners’ capital; (8) revenues; and (9) 
expenses.  See, Original SRM [SEC Exhibit 163], pp. 4-11.
119 Email from Matlock to Nymeyer dated January 13, 2014 [SEC Exhibit 262].
120 Email from Matlock to Nymeyer dated January 13, 2014 [SEC Exhibit 262].
121 Deposition of Michael Nymeyer dated August 4, 2017, pp. 432-433.
122 Deposition of Michael Nymeyer dated August 3, 2017, pp. 226-227.
123 Rothstein Workpaper index [SEC Exhibit 101], p. 87.
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Memorandum (the “CIM Review Memo”)124 and the Engagement Summary Review 

Memorandum (the “Final SRM”).125

3. The CIM Review Memo

46. Matlock prepared the 4.5-page CIM Review Memo for the 2011/2012 Audit by cutting and 

pasting the most critical pieces of the Original SRM into the CIM Review Memo.126 He also 

revised or deleted much of the language found in the Original SRM to downplay, in the CIM 

Review Memo, the magnitude of the fraud, leaving it “more to interpretation.”127 For example, 

with regard to the Inflated AFE Issue, Matlock significantly changed the language from 

“grossly inflated” to “appear to be inflated.”128 The CIM Review Memo for the 2011/2012 

Audit discussed the following issues that were addressed in the Original SRM and should have 

been included within the Final SRM: (1) Rothstein’s findings with respect to the Inflated AFE

Issue which “lead the potential investors into believing the costs for developing the wells 

would be much greater than actually incurred;”129 (2) Rothstein’s findings with respect to 

Oversold WI Issue;130 and (3) Rothstein’s findings with respect to the Commingling Issue,

where Rothstein observed that “the Company in essence is using proceeds from future 

offerings in order to cover its current drilling obligations.”131 Similar to the Original SRM, 

Rothstein also noted in the CIM Review Memo that Breitling had made misrepresentations in 

response to Rothstein’s inquiries about an oversold property.132  After preparing the CIM 

124 CIM Review Memo [SEC Exhibit 100].
125 Final SRM [SEC Exhibit 149].
126 Deposition of Michael Nymeyer dated August 4, 2017, pp. 501-506, 510-529, and 534-535.
127 Deposition of Michael Nymeyer dated August 4, 2017, pp. 501-506, 510-529, and 534-535.
128 Deposition of Michael Nymeyer dated August 4, 2017, pp. 504-506; Original SRM [SEC Exhibit 163], p. 1; CIM 
Review Memo [SEC Exhibit 100], p. 1.
129 CIM Review Memo [SEC Exhibit 100], p. 1-2.
130 CIM Review Memo [SEC Exhibit 100], p. 2.
131 CIM Review Memo [SEC Exhibit 100], p. 2-4.
132 CIM Review Memo [SEC Exhibit 100], p. 4. 
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Review Memo, Matlock buried it in Rothstein’s permanent file,133 knowing the permanent file 

would not normally be reviewed as part of Rothstein’s quality control (“QC”) process.134

47. Permanent files are regularly used by auditors as a repository for documents that are valid over 

multiple years (for example, corporate documents, employment agreements, and debt 

agreements).  Since a permanent file hosts these types of documents over a long period of time, 

it allows audit engagement teams to not have to request, gather, and maintain the same set of 

documents each and every year.  Maintaining a permanent file enhances the efficiency of an 

audit.  Further, an independent reviewer or QC reviewer would typically not spend a lot of 

time scrutinizing the permanent file.  In fact, Rothstein’s Concurring Partner/Engagement 

Quality Reviewer (“EQR”), Kenneth Stephens (“Stephens”), and the QC Reviewer, Stuart 

Smith (“Smith”), both testified that they typically would not review any documents in the 

permanent file.135 Rather, Rothstein’s QC and Concurring Partner Reviewers would typically 

review portions of the planning file (which should include risk assessments for fraud and illegal 

acts), the testing file, and the completion file (which would include letters to management or 

the board of directors, the SRM, and the Critical Accounting and Audit Matters form136 (the 

“CAAM”).137

4. The CAAM

48. The purpose of the CAAM is to list “all critical accounting and audit matters identified during 

the audit and their related workpaper references,” which include “substantive matters that are 

important to the procedures performed, evidence obtained, or conclusions reached,” as well as 

significant findings or issues arising during the audit, the conclusions reached thereon, and 

133 Deposition of Michael Nymeyer dated August 4, 2017, pp. 437-442, 455-459, and 460-462; Deposition of Kenneth 
Stephens dated November 20, 2014, pp. 13-15, 21-26, and 30-31.  Note that the 2-page CIM Review Memo for the 
2013 Audit [SEC Exhibit 107] was even more condensed than the one prepared for the 2011/2012 Audit [SEC Exhibit 
100].  The CIM Review Memo for the 2013 Audit was also maintained in the permanent file.  See, Rothstein 
Workpaper Index [SEC Exhibit 101], p. 4.
134 Deposition of Kenneth Stephens dated November 20, 2014, pp. 13-15, 21-26, and 30-31; Deposition of Stuart 
Smith dated November 20, 2014, pp. 30-35; Deposition of Michael Nymeyer dated August 3, 2017, pp. 72-73 and 75-
78.
135 Deposition of Kenneth Stephens dated November 20, 2014, pp. 13-15, 21-26, and 30-31; Deposition of Stuart 
Smith dated November 20, 2014, pp. 30-35; Deposition of Michael Nymeyer dated August 3, 2017, pp. 72-73 and 75-
78.
136 2011/2012 Audit CAAM Memo [SEC Exhibit 147]; 2013 Audit CAAM Memo [SEC Exhibit 151].
137 Deposition of Michael Nymeyer dated August 3, 2017, pp. 72-73 and 75-78.
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significant professional judgments made in reaching those conclusions.”138  The CAAM for 

the 2011/2012 Audit contains a short list of eight items and their respective workpaper 

references, one of which is the “Working interest CIM analysis and effects on the audit” and 

the corresponding workpaper 103.001,139 which signifies that the CIM Review Memo is 

located in the permanent file.140 The CAAM contained no references to possible fraud and 

illegal acts nor did it contain information such as the significant issues referenced in the 

Original SRM which would alert Rothstein’s Concurring Partner or QC Reviewers that the 

CIM Review Memo (which was placed in the permanent file) had information regarding 

possible fraud or illegal acts.141

49. Notably, Matlock prepared the CAAM on January 24, 2014 – the same day that he reportedly 

reviewed the Original SRM and prepared the CIM Review Memo and Final SRM.  Rothstein’s 

audit work papers also indicate that Matlock was the first reviewer of the CAAM as well as 

the CIM Memo, which is contrary to Rothstein’s procedures of not having an individual review 

their own work.142 Similar to the CAAM for the 2011/2012 Audit, the CAAM for the 2013 

Audit again references the “CIM analysis,”143 which was again placed in the permanent file 

and overlooked by the Rothstein Concurring Partner and QC Reviewers.144

138 2011/2012 Audit CAAM Memo [SEC Exhibit 147], p. 1.
139 2011/2012 Audit CAAM Memo [SEC Exhibit 147], p. 1.
140 Deposition of Michael Nymeyer dated August 4, 2017, p. 462.
141 The CAAM also referred to Rothstein’s going concern analysis.  This evaluation is usually performed for a period 
not to exceed one year beyond the balance sheet date.  Based on my review of Rothstein’s going concern checklist, 
Rothstein determined that the going concern assessment for Breitling was not applicable since the latest balance sheet 
date for the 2011/2012 Audit was December 31, 2012 and the audit was completed in 2014.  Despite Rothstein’s 
notations in its own workpapers for the 2011/2012 Audit, Defendants had some concerns regarding Breitling’s 
liquidity and ability to continue as a going concern.  To resolve this issue, Defendants sought a personal guarantee 
from Faulkner in which he would either personally inject capital or pledge securities, but there is no indication that 
Defendants followed up to determine whether Faulkner had the financial wherewithal to satisfy this personal 
guarantee, nor did it confirm whether Faulkner actually pledged such securities or infused funds into Breitling.  See,
2011/2012 Audit CAAM Memo [SEC Exhibit 147]; Rothstein Going Concern Checklist [RK-TAYLOR-00105222-
5225]; Deposition of Chris Williford dated September 19, 2018, pp. 77-78; Deposition of Rick Hoover dated 
September 17, 2019, pp. 96-103 and 118-119; Deposition of Gilbert Steedley dated September 10, 2019, pp. 69-76, 
81-82, and 117-119; Deposition of Michael Nymeyer dated August 4, 2017, pp. 405-407 and 409-410.
142 Deposition of Michael Nymeyer dated August 4, 2017, pp. 455-462.
143 2013 Audit CAAM Memo [SEC Exhibit 151].
144 Deposition of Kenneth Stephens dated November 20, 2014, pp. 58-61 and 63-64; Deposition of Stuart Smith dated 
November 20, 2014, pp. 30-35.
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5. The Final SRM

50. The Final SRM for the 2011/2012 Audit,145 consisting of only four pages, was prepared by 

Matlock on January 24, 2014 following his substantial revisions to the Original SRM.  These 

revisions included, among other things, the deletion of the “material issues” section of the 

Original SRM regarding details of the noted potential fraudulent activity (i.e., the Oversold WI 

Issue,146 the Inflated AFE Issue, the Commingling Issue, the Management Integrity Issue, and 

the Outstanding Legal Issues”), as well as the “internal control issues” section initially noted 

therein.147 The SRM for the 2013 Audit was later prepared based on the Final SRM from the 

2011/2012 Audit148 and primarily discussed “Significant Audit Areas,” including cash and 

cash equivalents, revenues, and expenses among others.149 The SRM for the 2013 Audit also 

included Rothstein’s finding that the various accounting issues included in the Final SRM 

represented material internal control weaknesses.150 Matlock placed the Final SRM for the 

2011/2012 Audit and the SRM for the 2013 Audit into the completion file, which were 

reviewed by the Concurring Partner and QC Reviewers.151  

6. The SRA Form

51. On February 14, 2014, Stephens (as the Breitling EQR) signed the Supervision, Review, and 

Approval Form (the “SRA Form”) for the 2011/2012 Audit,152 which was maintained in 

Rothstein’s completion file.153 The SRA Form is a checklist used at the end of an engagement 

to denote the sign-offs of key engagement members.154 The purpose of the SRA Form is to 

145 Final SRM [SEC Exhibit 149].
146 While the Final SRM mentions that there “was an indication that the property interests were oversold,” it excludes 
the details laid out concerning Rothstein’s inquiries to management regarding the Oversold WI Issue, as well as 
management’s “misrepresentations” in response to such inquiries.  Furthermore, the Final SRM stated that there was 
no evidence of legal claims related to the Oversold WI Issue as of the date of the Final SRM, but this contradicts the 
statements concerning the Outstanding Legal Issues identified in the Original SRM (Final SRM [SEC Exhibit 149], 
p. 3; Original SRM [SEC Exhibit 163], pp. 2-3).
147 Original SRM [SEC Exhibit 163].
148 Deposition of Michael Nymeyer dated August 4, 2017, pp. 444-446 and 451-452; SRM for 2013 Audit [SEC 
Exhibit 221].
149 SRM for 2013 Audit [SEC Exhibit 221], pp. 2-4.
150 SRM for 2013 Audit [SEC Exhibit 221], p. 4.
151 Deposition of Michael Nymeyer dated August 4, 2017, pp. 453-456; Rothstein Workpaper Index [SEC Exhibit 
101], pp. 41 and 87.
152 SRA Form [SEC Exhibit 150], p. 7.
153 Rothstein Workpaper Index [SEC Exhibit 101], p. 86.
154 Deposition of Kenneth Stephens dated November 20, 2014, p. 42.
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assist the reviewer in performing and documenting the review155 and to ensure that Rothstein 

performs its audit (particularly its closing procedures), in accordance with professional 

standards.156 In connection with his engagement quality review role, Stephens notated that he 

reviewed the Breitling engagement completion document “[i]n the form of summary review

memo and critical audit matters summary,”157 which were maintained in the completion file as 

previously discussed.  Stephens further signed off that appropriate consultations took place 

concerning “difficult or contentious matters” or “significant or unusual transactions.”158

Despite signing off on the SRA Form for the 2011/2012 Audit, Stephens testified that he had 

never reviewed the CIM Review Memo and some other work papers denoted in the CAAM 

because he did not review source documents from the permanent file.159

7. Rothstein’s Finalization of the Breitling Audits

52. In connection with its finalization of the 2011/2012 Audit, Rothstein communicated its related 

findings in a letter to Breitling management on February 14, 2014 (the “Letter to 

Management”).160 Key areas communicated in the Letter to Management include the 

following: (1) lack of monthly bank reconciliations; (2) improper oil and gas and property 

revenue recognition; (3) uncertain tax positions related to treatment of personnel; (4) improper 

timing of payroll liabilities and accrued expenses; (5) lack of support for “material expense 

balances” which were satisfied “through alternative substantive testing;” and (6) other material 

weaknesses in controls.161 The Letter to Management also noted certain difficulties 

encountered during the audit, including delays due to (1) the quality of Breitling’s books and 

records; (2) the incomplete or inaccurate nature of the initial items prepared by Breitling; and 

(3) the initial inability by Breitling management to locate items in response to Rothstein’s audit 

requests.162

155 SRA Form [SEC Exhibit 150], p. 1.
156 Deposition of Kenneth Stephens dated November 20, 2014, p. 42.
157 SRA Form [SEC Exhibit 150], p. 5.
158 SRA Form [SEC Exhibit 150], p. 6.
159 Deposition of Kenneth Stephens dated November 20, 2014, pp. 45-48.
160 Rothstein’s Letter to Breitling Management dated February 14, 2014 [SEC Exhibit 103].
161 Rothstein’s Letter to Breitling Management dated February 14, 2014 [SEC Exhibit 103], pp. 2-3.
162 Rothstein’s Letter to Breitling Management dated February 14, 2014 [SEC Exhibit 103], p. 3.
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53. The 2011/2012 Letter to Management excluded details concerning the fraudulent activity 

described in the Original SRM.  Specifically, the Letter to Management made no mention of 

the issues related to the inflated and duplicate AFEs, the Commingling Issue, or the 

Outstanding Legal Issues.  While the 2011/2012 Letter to Management vaguely noted that 

Breitling “failed to properly defer revenues relating to oversold contracts,”163 Rothstein failed 

to indicate that Breitling oversold working interests without properly identifying this issue to 

investors.  Furthermore, the Letter to Management failed to notify management that Rothstein 

encountered misrepresentations in connection with its inquiry into Breitling’s overselling of 

such working interests, as documented in the Original SRM.164 Additionally, with regard to 

the Unsupported Expense Issue, the Letter to Management represented that Rothstein “had to 

satisfy [itself] through alternative substantive testing.”165 However, the purported “alternative 

substantive testing” was fulfilled by obtaining a confirmation from Faulkner himself regarding 

the legitimacy of such expenses, a wholly inadequate and improper alternative source of audit 

evidence to support the validity and nature of such expenses, particularly given the fraud risks 

that Rothstein had identified with respect to Faulkner.166

54. In connection with the 2013 Audit, Rothstein issued a letter to Breitling’s Audit Committee 

(the “Audit Committee Letter”) on April 14, 2014 which addressed (1) improper oil and gas 

and property revenue recognition; (2) uncertain tax positions related to treatment of personnel; 

(3) improper timing of payroll liabilities and accrued expenses; (4) lack of support for “material 

expense balances” which were satisfied “through alternative substantive testing;” (5) related 

party transactions; and (6) other material weaknesses in controls.167 The Audit Committee 

Letter cited the same difficulties encountered during the audit as noted in the Letter to 

Management.  Similar to the Letter to Management, the Audit Committee Letter made no 

mention of the Inflated AFE Issue,168 the Commingling Issue,169 or the Outstanding Legal 

163 Rothstein’s Letter to Breitling Management dated February 14, 2014 [SEC Exhibit 103], p. 2.
164 Original SRM [SEC Exhibit 163], p. 3.
165 Rothstein’s Letter to Breitling Management dated February 14, 2014 [SEC Exhibit 103], p. 2.
166 Original SRM [SEC Exhibit 163], p. 3; Deposition of Michael Nymeyer dated September 30, 2014, p. 108-109.
167 Rothstein’s Letter to Breitling Audit Committee dated April 14, 2014 [SEC Exhibit 108], p. 2.  
168 Deposition of Kenneth Stephens dated November 20, 2014, pp. 66-67
169 Deposition of Kenneth Stephens dated November 20, 2014, pp. 66-67

Case 3:19-cv-01594-D   Document 109   Filed 01/19/21    Page 31 of 126   PageID 9013Case 3:19-cv-01594-D   Document 109   Filed 01/19/21    Page 31 of 126   PageID 9013



Expert Report of Saul Solomon
Confidential August 14, 2020

Page 27

Issues, and only vaguely referenced oversold turnkey contracts.170  Furthermore, although 

Faulkner’s 2013 reimbursement confirmation letter indicates certain companies (i.e., Excel 

Management and Grand Mesa, Inc.) were associated with Faulkner, Rothstein failed to disclose 

that there were significant related party transactions involving Faulkner’s own companies in 

the Audit Committee Letter.171

55. The information cited above reflects the difficulties and issues that Rothstein encountered in 

the Audit Fieldwork Phase of the 2011/2012 Audit with respect to incomplete, inadequate, or 

nonexistent audit evidence, as well as the material issues including significant indicia of fraud 

or illegal acts uncovered by members of the Rothstein audit engagement team during the Audit 

Fieldwork Phase. Additionally, the preceding section discussed the key documents that 

Rothstein created during the Audit Fieldwork and Completion Phases, including the Original 

SRM, the CIM Review Memo, the CAAM, and the Final SRM.  Below, I describe in further 

detail each of the material issues that Rothstein encountered during its Audit Fieldwork Phase, 

namely (1) the Oversold WI Issue; (2) the Inflated AFE Issue; (3) the Commingling Issue; and 

(4) the Unsupported Expense Issue, which collectively should have led to Rothstein’s 

disclaimer opinion or withdrawal from the audit, and reporting of the apparent potential fraud 

and illegal acts to the SEC pursuant to GAAS and regulatory requirements.172

8. The Oversold WI Issue

56. During the course of Rothstein’s audit fieldwork, Nymeyer became aware of the Oversold WI 

Issue in November 2013, which involved Breitling often overselling to investors a larger 

percentage of working interests in a prospect in excess of the amount that it actually owned.  

Nymeyer testified that he informed Matlock, Maimo, Rick Hoover (“Hoover”) (Breitling Chief 

Financial Officer) and Jeremy Wagers (“Wagers”) (Breitling General Counsel) about the 

170 Rothstein’s Letter to Breitling Audit Committee dated April 14, 2014 [SEC Exhibit 108], p. 2; Deposition of Jeremy 
Wagers dated February 28, 2018, pp. 70-71.
171 See, RK-TAYLOR-00103384-3385, at 3385.  I also note that Breitling failed to disclose either company as a 
related party in its February 14, 2014 Form 8-K/A or March 31, 2014 Form 10-K.  See, BreitlingEnergy 
Corporation, Form 8-K/A dated February 14, 2014 [SEC Exhibit 270]; and Breitling Energy Corporation, Form 10-
K dated March 31, 2014 [SEC Exhibit 109]. 
172 Securities Exchange Act of 1934, Section 10A(b).  Also see, for example, AU Section 316 – Consideration of Fraud 
in a Financial Statement Audit; AU Section 317 – Illegal Acts by Clients; and AU Section 380 – Communication with 
Those Charged with Governance.
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Oversold WI Issue and was concerned about it since it constituted a material audit issue173 that 

would have to be addressed in the audit.174  Breitling purportedly had the right to substitute the 

prospect for a similar prospect based on the following language in the CIMs: 

The Company reserves the right to agree to the substitution of comparable drilling sites 
for the Well to be drilled in the event that the Operator or the Company obtains 
additional geological information.  Any drillsite substituted will compare favorably 
with the general character of the proposed Well regarding degree of risks, drilling 
depth and cost.175

57. However, Nymeyer noted that this purported right is “very vague on circumstances” related to 

the obtaining of “additional geological information,”176 and that he was unaware of any such 

information that would prompt these transfers.177  The Original SRM also acknowledged that 

Breitling takes the statement regarding the right to substitute “very generally as transfers 

between an Oklahoma (Woodring) to a Texas (Leafwing) prospect occurred.”178 Furthermore, 

former Breitling officers, Hallam and Miller, acknowledged that there were multiple projects 

for which Breitling sold more interest units to investors than were “represented on the CIM as 

being available for sale.”179 Miller also declared that Faulkner ordered payments to be made 

from the Breitling accounts associated with transferred investors’ original investments “in 

order to create the false appearance that these investors owned units in the project they thought 

they invested in.”180 Despite this knowledge, Breitling continued to oversell these working 

interests to investors.

58. In connection with Rothstein’s fieldwork, Nymeyer sent an internal email on November 20, 

2013 with a table of open issues, which included a reference to the “Woodring working interest 

[being] oversold and partial interests [were] transferred to Leafwing property.”181 With regard 

to this Oversold WI Issue, Rothstein noted that it would be “[u]nable to issue an opinion on 

173 Email from Matlock to Hoover and Wagers dated November 20, 2013 [SEC Exhibit 239], p. 2; Original SRM [SEC 
Exhibit 163], pp. 1-2; Deposition of Michael Nymeyer dated June 18, 2019, p. 23. 
174 Deposition of Michael Nymeyer dated June 18, 2019, pp. 13-17
175 Email from Nymeyer to Matlock and Maimo dated November 22, 2013 [SEC Exhibit 240].
176 Email from Nymeyer to Matlock and Maimo dated November 22, 2013 [SEC Exhibit 240].
177 Deposition of Michael Nymeyer dated August 3, 2017, pp. 142-145and150-154.
178 Original SRM [SEC Exhibit 163], p. 2.
179 Declaration of Parker R. Hallam dated July 31, 2017, ¶15; Declaration of Dustin Michael Miller Rodriguez dated 
August 8, 2017, ¶13.
180 Declaration of Dustin Michael Miller Rodriguez dated August 8, 2017, ¶¶14-15.
181 Email from Nymeyer to Matlock and Maimo dated November 20, 2013 [SEC Exhibit 206], p. 2.

Case 3:19-cv-01594-D   Document 109   Filed 01/19/21    Page 33 of 126   PageID 9015Case 3:19-cv-01594-D   Document 109   Filed 01/19/21    Page 33 of 126   PageID 9015



Expert Report of Saul Solomon
Confidential August 14, 2020

Page 29

the financial statements or provide a disclaimer” if this issue is not resolved.182 Nymeyer 

further confirmed in his testimony that if Rothstein was unable to resolve the Oversold WI 

Issue, then it would have to withdraw from the engagement.183

59. On the same day that the internal Rothstein email was sent, Matlock emailed Hoover and 

Wagers notifying them of “material audit issues,” including the Oversold WI Issue, which was 

the “most significant” of the open items.184 Matlock stated “we have received conflicting 

stories and there is a lack of audit evidence leading to any remediation at this point.”185

Matlock further indicated that the sale of working interests are subject to securities laws and 

“usually there must be a rescission offering if oversold,” and that Rothstein would most likely 

need to send confirmations to investors regarding this issue.186 On November 21, 2013, 

Matlock further reiterated that the Oversold WI Issue “was the main issue at hand,” which 

“would be subject to rescission rules absent verification and understanding via signed 

confirmations from the investors, an updated PPM, etc.”187 Another concern raised by Matlock 

at the time was whether the Oversold WI Issue was “a unique issue or pervasive.”188 In an 

internal Rothstein email dated November 22, 2013, Matlock discussed steps for resolving the 

Oversold WI Issue, including (1) communicating the correction plan to investors; (2) recording 

a “rescission liability;” and (3) obtaining a letter from counsel that “no additional liabilities are 

believed to exist other than the potential rescission under Texas security laws.”189

60. To attempt to resolve the Oversold WI Issue, Breitling indicated that it transferred the investors 

with oversold interests to other properties190 and deferred all revenues associated with the 

oversold properties as of the balance sheet date.191 Despite Nymeyer’s table of open issues 

182 Email from Nymeyer to Matlock and Maimo dated November 20, 2013 [SEC Exhibit 206], p. 3; Deposition of 
Michael Nymeyer dated August 3, 2017, pp. 133-134.
183 Deposition of Michael Nymeyer dated August 3, 2017, p. 129.
184 Email from Matlock to Hoover and Wagers dated November 20, 2013 [SEC Exhibit 239], p. 2.
185 Email from Matlock to Hoover and Wagers dated November 20, 2013 [SEC Exhibit 239], p. 2.
186 Email from Matlock to Hoover and Wagers dated November 20, 2013 [SEC Exhibit 239], p. 2.
187 Email from Matlock to Hoover, et al. dated November 21, 2013 [SEC Exhibit 239], p. 1.
188 Email from Matlock to Hoover, et al. dated November 21, 2013 [SEC Exhibit 239], p. 1.
189 Email from Nymeyer to Matlock and Maimo dated November 22, 2013 [SEC Exhibit 240].
190 Deposition of Michael Nymeyer dated August 3, 2017, pp. 129-131; Email from Rick Hoover to Nymeyer and 
Matlock dated January 28, 2014 [SEC Exhibit 244], p. 1.
191 Original SRM [SEC Exhibit 163], p. 3; Email from Matlock to Hoover, et al. dated November 22, 2013 [SEC 
Exhibit 242], pp. 1-2; Deposition of Michael Nymeyer dated June 18, 2019, pp. 109-110; Deposition of Rick Hoover 
dated September 17, 2019, pp. 90-93.  It appears that all revenues associated with the oversold properties were deferred 
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indicating that Rothstein needed to receive proof of investors’ approval for such transfers,192

Rothstein only received a draft of a letter notifying the investors of such transfers and never 

received confirmation from the investors themselves.193 Nymeyer testified that neither 

Breitling nor Rothstein sent the investors any authorizations or confirmations.194 This was 

significant because, as Nymeyer testified, had the investor transfers not actually occurred, 

Breitling’s financial statements would have been materially misstated due to the overstatement 

of Breitling’s revenue and the understatement of the company’s rescission liability to 

investors.195

61. Furthermore, contrary to Rothstein’s internal email regarding necessary steps for resolving the 

Oversold WI Issue, Rothstein never sought any legal opinions concerning the Oversold WI 

Issue.196 Rather, Rothstein satisfied itself with the explanation provided by Wagers that the 

CIMs allowed for substitution, and the third-party verification as initially contemplated by 

Rothstein was never carried out.197 Notably, Rothstein explicitly referred to

“misrepresentations by the client to the auditors” in connection with the Oversold WI Issue 

whereby Breitling management misled Rothstein regarding whether the investors with interests  

in oversold property were actually transferred to substitute properties.198 Despite these 

purported misrepresentations, Rothstein ultimately indicated that “[b]ecause the records were 

not thorough enough to determine what investors were transferred and there was no evidence 

of communication from these investors acknowledging transfer,” Rothstein deferred all 

revenues related to the Oversold WI Issue.199 Even though Rothstein recommended that 

until they were transferred (usually without the investors’ consent) into other properties, at which point revenue would 
be recorded only as the wells were drilled and completed.
192 Email from Nymeyer to Matlock and Maimo dated November 20, 2013 [SEC Exhibit 206], p. 3.
193 Deposition of Michael Nymeyer dated August 3, 2017, pp. 129-131; Deposition of Michael Nymeyer dated June 
18, 2019, pp. 94-95 and 97-98.
194 Deposition of Michael Nymeyer dated August 3, 2017, pp. 168-170, 189-192, and 196; Deposition of Michael 
Nymeyer dated June 18, 2019, pp. 30-31, 33-34, 73-74, and 83; 86.
195 Deposition of Michael Nymeyer dated August 3, 2017, pp. 204-206.
196 Deposition of Michael Nymeyer dated June 18, 2019, pp. 34-35, 43, and 53; Deposition of Michael Nymeyer dated 
August 3, 2017, pp. 160-161.
197 Deposition of Michael Nymeyer dated June 18, 2019, pp. 34-35, 43, and 53; Deposition of Michael Nymeyer dated 
August 3, 2017, pp. 160-161.
198 Original SRM [SEC Exhibit 163], p. 3.
199 Original SRM [SEC Exhibit 163], p. 3; Email from Matlock to Hoover, et al. dated November 22, 2013 [SEC 
Exhibit 242], pp. 1-2; Deposition of Michael Nymeyer dated June 18, 2019, pp. 109-110; Deposition of Rick Hoover 
dated September 17, 2019, pp. 90-93.
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Breitling defer such revenues, it failed to address other concerns related to the Oversold WI 

Issue, such as the misrepresentations to them by management, potential violations of securities 

laws identified by Rothstein, misrepresentations to investors, and exposure to rescission 

liabilities which would have a material impact on the financial statements. 

9. The Inflated AFE Issue

62. During the Audit Fieldwork Phase, Rothstein became aware in December 2013 of a significant 

audit issue with respect to the AFEs that were included in the CIMs which were distributed to 

investors.  As described above, the Original SRM noted that the AFEs were “grossly inflated 

in the CIMs,” which led “potential investors into believing the costs for developing the wells 

would be much greater than actually incurred.”200 Further, Rothstein believed that the AFEs 

“were created based on little to no due diligence” by Breitling.201

63. From the standpoint of an investor, the AFE is a significant document that reflects the best 

estimate of how much it would cost to drill and complete a well.  When an investor holds a 

working interest unit in an underlying well, the investor would be responsible for a pro-rata 

portion of the costs needed to drill and complete that well.  Pursuant to the CIMs, the funds 

raised from investors were to be used specifically for land, drilling, testing, and completion 

costs while general and administrative costs (i.e., printing, accounting, and legal costs) would 

be borne by Breitling.202 However, Hallam has declared that Faulkner factored administrative 

costs and even an additional profit margin into the figures reflected in the AFEs included in 

the CIMs.203 Similarly, Miller has also acknowledged that Faulkner knowingly inflated the 

AFEs.204

64. Because the AFEs contained within the CIMs were grossly inflated, investors were being asked 

to bear a much higher portion of the costs than they otherwise would have borne and in many 

cases funds raised far exceeded the actual costs that were incurred than were represented would 

be covered by the investor funds. Rothstein was clearly aware that Breitling’s offering 

materials were inaccurate.  Specifically, in the Original SRM, Rothstein noted that the CIMs 

200 Original SRM [SEC Exhibit 163], pp. 1-2.
201 Original SRM [SEC Exhibit 163], pp. 1-2.
202 See, for example, BOG Warrior #1-H CIM [SEC Exhibit 15], p. 8.
203 Declaration of Parker R. Hallam dated July 31, 2017, ¶7.
204 Declaration of Dustin Michael Miller Rodriguez dated August 8, 2017, ¶6.
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were “materially inaccurate when it came to the proper details of the offerings.”205 The 

misrepresentations made in the CIMs regarding the Inflated AFE Issue concern the 

concealment of Breitling’s actual built-in profit, and its investors were misled regarding the 

true financial activity in these programs.   But for the Inflated AFE Issue, Faulkner’s personal 

use of these excess amounts and the improper recording of these expenses as business-related 

costs could not have occurred, and the true excessive profit to Breitling would have been 

apparent to the investors. 

65. As reflected in various email correspondence, Rothstein was aware of the significance of the 

Inflated AFE Issue as early as December 2013.  In an email dated December 18, 2013, 

Nymeyer sent an email to Breitling personnel noting that “per the CIMs/PPMs the AFEs listed 

were often significantly different then [sic] the actual development costs that we noted during 

our testing…Would you please provide some insight into why we are seeing the AFEs being 

significantly different then [sic] actual costs?”206

66. In a response the following day, Hoover indicated that Rothstein’s analysis “does not appear 

to take into account the extensive overhead required to support the transaction.”207 Nymeyer 

shortly thereafter sent an email to Matlock where he stated:208

As an investor would you really think that is the case? The AFE is pretty 
well defined as in regards to the well operations exclusively. Additionally, 
the table “application of proceeds for units” in the CIMs only allocate the 
proceeds to "Geology/Land, Drilling and Testing Costs" and "Completion 
and Equipping Costs" so it appears overhead would be excluded. 

Would a reasonable person buy into a turn key contract knowing half of his 
money is essentially being pocketed by the Company to cover overhead?

I can pose this question back to Rick but based on prior discussions all that 
does is get him worked up. [emphasis added]

67. In his deposition, Nymeyer testified that he did not find Hoover’s response satisfactory.209

When asked to elaborate, Nymeyer indicated that Hoover’s description was irrelevant because 

205 Original SRM [SEC Exhibit 163], p. 1.
206 Email from Michael Nymeyer dated December 18, 2013 [SEC Exhibit 114].
207 Email from Rick Hoover dated December 19, 2013 [SEC Exhibit 114].
208 Email from Michael Nymeyer dated December 19, 2013 [SEC Exhibit 217].
209 Deposition of Michael Nymeyer dated September 30, 2014, p. 41.

Case 3:19-cv-01594-D   Document 109   Filed 01/19/21    Page 37 of 126   PageID 9019Case 3:19-cv-01594-D   Document 109   Filed 01/19/21    Page 37 of 126   PageID 9019



Expert Report of Saul Solomon
Confidential August 14, 2020

Page 33

the overhead costs that Hoover was describing were not included in the AFEs per the terms of 

the CIMs.210 Further, as noted in the Original SRM, the CIMs contained the following 

language that indicated that Hoover’s response was not accurate:211

Organization and Offering Expenses, including expenses expected to be 
incurred by the Company in connection with the offer and sale of Units, 
such as printing costs, accounting costs, and legal costs, will be borne by
the Company.

The Company will not assess the Participants a separate management fee 
for sponsorship, management and supervision of the Program, or for its 
efforts on behalf of Participants in dealing with the Operator during 
Operations.

68. Moreover, during this same time period, Rothstein uncovered another significant issue 

pertaining to the AFEs that were included in the investor CIMs.  In an email dated December 

18, 2013, Nymeyer emailed Breitling personnel and made the following inquiry: “The AFEs 

on page 31 of each CIM have the exact same costs despite the wells having different operators 

and well locations.  What is the reasoning for these AFEs being essentially copies of each 

other?  Also, who prepares the AFEs for the CIMs?”212 [emphasis added] According to 

Nymeyer’s deposition testimony, there was no written documentation in the audit workpapers 

that documented Hoover’s response to the question about the duplicate AFEs.213 As Nymeyer 

testified, if Breitling’s AFEs were comprised of made-up costs, that would be an indication of 

a possible illegal act.214 Further, by December 17, 2013, Nymeyer notified Matlock when he 

became aware of an SEC investigation into a company called Arcturus, with a fact pattern that 

was very similar to Breitling’s.  Specifically, Arcturus was engaged in turnkey contracts 

whereby the amounts raised from investors were “way in excess of the development costs of 

the wells.”215 Nymeyer testified that he noticed there were some “central sticking points” in 

the Arcturus case that would potentially affect Breitling.216

210 Deposition of Michael Nymeyer dated September 30, 2014, p. 41.
211 Original SRM [SEC Exhibit 163], p. 2.
212 Email from Michael Nymeyer dated December 18, 2013 [SEC Exhibit 112].
213 Deposition of Michael Nymeyer dated August 3, 2017, pp. 269 and 301-303.
214 Deposition of Michael Nymeyer dated August 3, 2017, pp. 306-309.
215 Deposition of Michael Nymeyer dated August 3, 2017, pp. 253-255 and 260-261.
216 Deposition of Michael Nymeyer dated August 3, 2017, pp. 253-255 and 260-261.
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69. The Original SRM made the following observations: (a) the AFEs for Big Horn and Pumpkin 

Ridge were copies of each other even though the offerings “were in different fields and going 

to be performed by two separate operators;” (b) Breitling prepared all its AFEs internally 

“despite the industry norm of having the operator of the well perform this task;” and (c) as 

non-operator, Breitling would lack the information and control over drilling activities, making 

Breitling’s AFEs “inherently less accurate.”

70. Ultimately, as reflected in the CIM Review Memo, Rothstein concluded that “[o]verstating 

AFEs does not have an impact on the financial statements, but it causes the potential for 

working interest purchasers to sue the Company for overstating the facts of their drilling 

programs. We have reviewed all legal invoices and determined there may be a need for a 

commitments and contingency liability due to this issue. As such, we have chosen to send 

multiple attorney letters and note this information in the letter to management.”217 In his 

deposition, when asked whether disclosures were needed with respect to the Inflated AFE 

Issue, Nymeyer stated that Rothstein deemed the likelihood that Breitling investors would sue 

over the inflated AFEs was remote.218 However, this flawed assessment is inconsistent with 

the findings in the Original SRM whereby Rothstein specifically referenced the Outstanding 

Legal Issues whereby three investors sought a “material amount of money” and also referenced 

multiple other investors that Breitling had settled with in the past regarding misrepresentations 

and misunderstandings.219 Although Rothstein noted these Outstanding Legal Issues, it failed 

to consider this information in supporting its conclusion that the Inflated AFE Issue “does not 

have an impact on the financial statements.”220 The potential for fraud and the 

misrepresentations in the CIMs and PPMs concerning the Inflated AFE Issue would likely have 

a material impact on the financial statements of Breitling due to its exposure to contingent 

liabilities for investor claims as well as potential violations of securities laws as discussed 

herein and as already evidenced by its prior legal issues with investors.

217 CIM Review Memo [SEC Exhibit 100], p. 5.
218 Deposition of Michael Nymeyer dated September 30, 2014, pp. 44-48.
219 Original SRM [SEC Exhibit 163], p. 3.
220 CIM Review Memo [SEC Exhibit 100], p. 5.
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10. The Commingling Issue

71. Additionally, Rothstein became aware during the course of its audit fieldwork that Breitling 

was commingling the funds raised from its investor offerings.   As discussed previously, the 

CIMs represented that proceeds from the offering and sale of units would be segregated and 

all drilling and completion costs would be paid out of segregated bank accounts. However, 

Rothstein noted that deposits were initially made into segregated bank accounts, but funds were 

later transferred to Breitling’s general operating account prior to the completion of the wells 

in most instances.221

72. Nymeyer first became aware of the Commingling Issue when he noticed that drilling and 

testing costs were being paid out of Breitling’s general operating account.222 Nymeyer testified 

that he had a conversation with Hoover about the Commingling Issue in late 2013.223 During 

this conversation, Hoover responded by saying that Breitling had earned the revenue and the 

cash associated with the turnkey contracts it had sold to investors, so there was no problem 

transferring the funds into Breitling’s general operating account.224  Nymeyer further testified 

that Hoover’s response was false because Breitling had not yet earned the revenue.225

73. In the CIM Review Memo, Rothstein summarized the results of its findings with respect to the 

Commingling Issue.226 In particular, Rothstein noted that while the “CIMs state the proceeds 

from the offering and sale [of units] will be segregated and all drilling and completion costs 

will be paid out of this account,” Rothstein observed that “in almost all cases” the funds were 

transferred to Breitling’s general operating account prior to the completion of the wells.227

Thus, Rothstein noted that the “cash raised for the turn-key contract is co-mingled and potential 

[sic] spent on the development of other prospects and overhead items.”228 In light of this 

observation, Rothstein then performed an analysis to determine whether “proper cash was 

available for drilling and completion under the turnkey contracts as of December 31, 2012.”229

221 Original SRM [SEC Exhibit 163], pp. 2-3.
222 Deposition of Michael Nymeyer dated August 4, 2017, pp. 338-339.
223 Deposition of Michael Nymeyer dated September 30, 2014, pp. 79-80.
224 Deposition of Michael Nymeyer dated September 30, 2014, pp. 79-80.
225 Deposition of Michael Nymeyer dated September 30, 2014, pp. 80-82.
226 CIM Review Memo [SEC Exhibit 100], p. 2-3.
227 CIM Review Memo [SEC Exhibit 100], p. 2-3.
228 CIM Review Memo [SEC Exhibit 100], p. 2-3.
229 CIM Review Memo [SEC Exhibit 100], p. 3-4.
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The analysis that Rothstein performed indicated that “it appears the Company is not properly 

segregating cash for future development as described in the CIMs.”230 Rothstein further 

wrote:231

As such, the Company may be using the cash proceeds from the offerings 
for other Company related expenses prior to the revenue being earned. Thus, 
the Company in essence is using proceeds from future offerings in order to 
cover its current drilling obligations. While turn-key contracts move the 
liability to the Company, thus it does not matter if the Company uses the 
cash in another manner as the Company will still owe the amounts, not 
segregating the cash can lead to the Company not having the liquidity to 
meet the needs of the working interest holders. 

74. Ultimately, Rothstein concluded that the Commingling Issue had no impact on Breitling’s 

financial statements because “the nature of turn-key services moves the ultimate liability to the 

Company.”232 Rothstein further concluded that “this can increase the risk of litigation if the 

Company fails to deliver successful properties or has liquidity concerns.”233 In light of this 

enhanced litigation risk, Rothstein indicated that multiple attorney letters would be sent and 

that the Commingling Issue would be communicated in the Letter to Management.234 As 

discussed above, no mention of the Commingling Issue was included in the letter to Breitling 

management on February 14, 2014.235

75. Nymeyer testified that Rothstein obtained comfort on the Commingling Issue because they 

“believed this to be a control issue and not an audit issue […] that regardless of whether 

segregation of cash occurred or not, that did not have an impact on the financial statements 

themselves.”236 Nymeyer further testified that – in light of Rothstein’s observation that 

Breitling was using proceeds from future offerings in order to cover its current drilling 

obligations – Rothstein personnel had discussions to consider whether Breitling was operating 

a Ponzi scheme.237  Nymeyer testified that Rothstein ultimately determined that Breitling was 

fulfilling its obligations properly and that there was “no indication that [Breitling was] 

230 CIM Review Memo [SEC Exhibit 100], p. 4.
231 CIM Review Memo [SEC Exhibit 100], p. 4.
232 CIM Review Memo [SEC Exhibit 100], p. 5.
233 CIM Review Memo [SEC Exhibit 100], p. 5.
234 CIM Review Memo [SEC Exhibit 100], p. 5.
235 Rothstein’s Letter to Breitling Management dated February 14, 2014 [SEC Exhibit 103].
236 Deposition of Michael Nymeyer dated August 4, 2017, p. 351.
237 Deposition of Michael Nymeyer dated September 30, 2014, pp. 70-71.
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misappropriating funds at that time,” even though he conceded that Rothstein’s own analysis

indicated that Breitling did not have enough cash to fulfill its future drilling obligations.238 As 

such, Rothstein’s inappropriate conclusions enabled Faulkner to continue the alleged fraud.  

Rothstein’s own analysis indicates that the misrepresentations made by Breitling in the CIMs 

and PPMs concerning the Commingling Issue would have exposed it to contingent liabilities 

and impacted its financial statements due to the insufficient amount of cash available to cover 

its future drilling and completion obligations.

11. The Unsupported Expense Issue

76. As discussed above, during the course of its audit fieldwork, Rothstein became aware of the 

fact that there was “very little or no support” for Breitling’s reimbursements to Faulkner for 

material credit card transactions such as leads, marketing, and travel.239 Nymeyer testified that 

Rothstein received “very little information” that was, at times, as informal as “an e-mail sent 

to Beth Handkins asking her to write a check to Chris for a certain amount for the expenses.”240

Rothstein ultimately “gain[ed] comfort” with the lack of documentation by confirming the 

balance directly with Faulkner.241

77. Rothstein was ultimately unable to verify approximately $14.7 million of what was primarily 

expense reimbursements.242 Of Faulkner’s $4.5 million of total expense reimbursements in 

2011 and 2012, approximately $2.4 million pertained to “leads” expenses whereas the 

remaining $2.1 million pertained to “other expense reimbursements.”243 With the exception 

of $700 thousand of purported “leads” expenses, Rothstein did not receive any invoices or 

detailed explanations of Faulkner’s 2011 and 2012 reimbursements.244 In 2013, Faulkner 

received $10.9 million consisting of approximately $4.0 million of salary and reimbursements 

– “the majority of [which] was expense reimbursement”245 – and $6.9 million of other 

238 Deposition of Michael Nymeyer dated September 30, 2014, pp. 70-71.
239 Original SRM [SEC Exhibit 163], p. 3.
240 Deposition of Michael Nymeyer dated September 30, 2014, p. 107.
241 Original SRM [SEC Exhibit 163], p. 3; Deposition of Michael Nymeyer dated September 30, 2014, p. 108.
242 RK-TAYLOR-00104526-4527, at 4526; RK-TAYLOR-00103384-3385, at 3384; Deposition of Bertrand Maimo 
dated June 8, 2017, pp. 150-152; Deposition of Michael Nymeyer dated September 30, 2014, p. 107.
243 RK-TAYLOR-00104526-4527, at 4526.
244 RK-TAYLOR-00104526-4527, at 4526; Deposition of Bertrand Maimo dated May 22, 2019, pp. 146-147.
245 Deposition of Michael Nymeyer dated September 30, 2014, p. 107.

Case 3:19-cv-01594-D   Document 109   Filed 01/19/21    Page 42 of 126   PageID 9024Case 3:19-cv-01594-D   Document 109   Filed 01/19/21    Page 42 of 126   PageID 9024



Expert Report of Saul Solomon
Confidential August 14, 2020

Page 38

purported business expense reimbursements.246 Although Nymeyer testified that Rothstein 

determined Faulkner’s 2013 expenses “could be business related” [emphasis added],247 only 

approximately $2.3 million related to advertising and “leads” expenses.248 For the remaining 

expenses, there was no support.249 Additionally, the 2013 American Express statement that 

Rothstein purportedly reviewed included frequent charges at numerous luxury brand retailers, 

such as Gucci and Hermes of Paris, as well as international travel for Faulkner’s wife.250

78. Notably, in the initial phase of the audit, Rothstein identified Faulkner’s expense 

reimbursements as “the most logical place a theft would occur,” citing the “increased fraud 

risk that [Faulkner] could misappropriate funds to repay the liabilities [stemming from his 

former company’s bankruptcy] or to feed a drug habit.”251 In each Audit Scope Memorandum, 

Rothstein further noted that the “significant use of credit cards” and “lack of segregation of 

duties in relation to disbursements” raised the risk of fraudulent misappropriation of cash.252

As previously discussed, the lack of segregation of duties was due, in part, to the fact that 

“[Faulkner] authorize[d] all [cash] disbursements irrespective of the nature.”253 With respect 

to assessing Breitling’s expenses, important audit evidence indicated by Rothstein included 

invoices and bank statements.254

79. Although Rothstein received and purportedly reviewed certain transaction data from 

Faulkner’s credit card charges, Rothstein did not identify any charges which it considered 

unusual.255 However, Nymeyer testified that Rothstein did not seek to validate various 

expenses including travel charges for Faulkner’s wife and charges at luxury brand retailers.256

For reimbursements which Rothstein did attempt to validate, Maimo, one of Rothstein’s audit 

team members, testified that he was unable to get invoices or other support for the leads 

246 RK-TAYLOR-00103384-3385, at 3384.
247 Deposition of Michael Nymeyer dated September 30, 2014, p. 110.
248 Deposition of Bertrand Maimo dated June 8, 2017, pp. 340-343.
249 Deposition of Bertrand Maimo dated June 8, 2017, pp. 150-151.
250 Email from Hoover transmitting 2013 AMEX Summary [SEC Exhibit 119], pp. 3, 7, 10-11, 13, 17, 19, 22, 37-40, 
42-43, and 45.
251 2011/2012 Audit Scope Memorandum [SEC Exhibit 96], p. 4.
252 2011/2012 Audit Scope Memorandum [SEC Exhibit 96], p. 4; 2013 Audit Scope Memorandum [SEC Exhibit 207], 
p. 3.
253 RKB00001806-1809 [SEC Exhibit 157], at 1806.
254 2011/2012 Audit Scope Memorandum [SEC Exhibit 96], p. 3; 2013 Audit Scope Memorandum [SEC Exhibit 207], 
p. 7.
255 Deposition of Michael Nymeyer dated September 30, 2014, p. 110-112.
256 Deposition of Michael Nymeyer dated September 30, 2014, p. 115-120.
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expenses which he considered “unusual.”257 Furthermore, in Rothstein’s letter to Breitling’s 

management dated February 14, 2014, Rothstein indicated it was “unable to obtain supporting 

items for material expense balances,” the “majority” of which “relate to employee 

reimbursement and credit card statements.”258

80. As reflected in various email correspondence, Rothstein was aware of the significance of this 

material issue, describing support as “crucial” for finalizing the audit.259 Further, at least by 

November 20, 2013, Nymeyer communicated his opinion to Matlock that Rothstein would 

need statements or confirmations from the recipients of Faulkner’s reimbursed credit card 

charges in order to issue an audit opinion.260 That same day, Matlock emailed Breitling’s 

Hoover and Wagers saying Rothstein “continue[d] to get incomplete or incorrect audit 

evidence” and that “it might be best if [Rothstein] pull[ed] out of the field until management 

[could] completely provide the audit evidence.”261 Rothstein’s Maimo and Nymeyer also 

testified to the materiality of the Unsupported Expense Issue.262

81. Nonetheless, Rothstein failed to obtain appropriate audit evidence – such as the documents 

outlined in the 2011/2012 and 2013 Audit Scope Memoranda – and ultimately opted to rely on 

confirmations from Faulkner as “the primary source of evidence”263 despite identifying his 

financial and criminal background as key fraud risk factors.264 Rothstein’s Maimo further 

testified that simple confirmations from Faulkner would “not give a high level of audit comfort, 

based on the standards.”265 Ultimately, Rothstein relied on confirmations from Faulkner 

pertaining to approximately $4.5 million of total expense reimbursements in 2011 and 2012 as 

257 Deposition of Bertrand Maimo dated June 8, 2017, p. 51, 74-77, 81, 151, and 163; Deposition of Bertrand Maimo 
dated December 4, 2014, p. 30.
258 Rothstein’s letter to the management of Breitling Energy Companies dated February 14, 2014 [SEC Exhibit 103].  
Although Rothstein indicates it gained comfort with the unsupported expenses through “alternative substantive 
testing”, it does not disclose that its confirmation letters from Faulkner were “the primary source of evidence” 
(Deposition of Michael Nymeyer dated September 30, 2014, pp. 108-109).
259 RKB00004846 [SEC Exhibit 213].
260 Email from Nymeyer to Matlock and Maimo dated November 20, 2013 [SEC Exhibit 206], p. 3; Deposition of 
Michael Nymeyer dated August 3, 2017, pp. 133-134.
261 RKB00002873-2875 [SEC Exhibit 239], at 2874.
262 Deposition of Michael Nymeyer dated June 18, 2019, p. 23; Deposition of Bertrand Maimo dated June 8, 2017, 
pp. 151-152.
263 RK-TAYLOR-00104526-4527; RK-TAYLOR-00103384-3385; Original SRM [SEC Exhibit 163], p. 3; 
RKB00004846 [SEC Exhibit 213]; Deposition of Michael Nymeyer dated September 30, 2014, pp. 108-109.
264 2011/2012 Audit Scope Memorandum [Exhibit 96], p. 4.
265 Deposition of Bertrand Maimo dated June 8, 2017, p. 343.

Case 3:19-cv-01594-D   Document 109   Filed 01/19/21    Page 44 of 126   PageID 9026Case 3:19-cv-01594-D   Document 109   Filed 01/19/21    Page 44 of 126   PageID 9026



Expert Report of Saul Solomon
Confidential August 14, 2020

Page 40

well as $4.0 million of total salary and expense reimbursements – “the majority of [which] was 

expense reimbursement”266 – and $6.9 million of “[t]otal credit card transactions incurred for 

Breitling” in 2013.267 As discussed in more detail below, this reliance is an inherently 

inadequate and improper substitute for proper audit evidence since asking the potential 

fraudster who already has integrity issues to confirm the validity of these expenses that he 

benefited from is simply ludicrous. 

D. Analysis of Rothstein’s Audit Procedures in Connection with the Audit 
Fieldwork and Completion Phases 

1. Reporting Requirements Pursuant to GAAS and Section 10A of the 
Exchange Act

82. It is important to note that in Rothstein’s engagement letters for both the 2011/2012 and 2013 

Audits, Rothstein expressly stated that it was engaged to perform the audits for the purpose of 

being included in Breitling’s filings with the SEC.268 Furthermore, Rothstein stated that it 

would plan and perform both of the audits “to obtain reasonable assurance about whether the 

financial statements are free of material misstatement, whether caused by error or fraud, or 

violations of laws or regulations that are attributable to the Company or to acts by management 

or employees acting on behalf of the Company.”269  I address in this section certain reporting 

requirements pursuant to GAAS and the Exchange Act which were applicable to Rothstein in 

connection with its audits of Breitling.  

83. In general, pursuant to (1) AU Section 316 – Consideration of Fraud in a Financial Statement 

Audit; (2) AU Section 317 – Illegal Acts by Clients; and (3) AU Section 380 – Communication 

with Those Charged with Governance, if the auditor has evidence of potential fraud or illegal 

acts, the auditor must (1) perform audit procedures to determine if the fraud or illegal acts have

occurred; (2) determine the related impact on the financial statements; and (3) notify 

management and those charged with governance (and in some instances, third parties such as 

266 Deposition of Michael Nymeyer dated September 30, 2014, p. 107.
267 RK-TAYLOR-00104526-4527, at 4526; RK-TAYLOR-00103384-3385, at 3384.
268 Rothstein Engagement Letter dated April 24, 2013 [SEC Exhibit 95]; Rothstein Engagement Letter dated December 
9, 2013 [SEC Exhibit 105].
269 Rothstein Engagement Letter dated April 24, 2013 [SEC Exhibit 95]; Rothstein Engagement Letter dated December 
9, 2013 [SEC Exhibit 105].
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the SEC), of any fraud risks and/or illegal acts.  Given the various indicia of fraudulent and 

illegal activities uncovered by Rothstein in late 2013, coupled with the difficulties encountered 

by Rothstein throughout the audits, and Breitling management’s disputable or clearly 

erroneous responses to various inquiries during the audits as well as questionable integrity 

(upon which Defendants placed their reliance for audit evidence), it would not have been 

adequate nor appropriate for Defendants to notify Faulkner (who was not only the alleged 

perpetrator of the fraud and illegal acts, but also a member of senior management charged with 

Breitling’s governance) to take remedial action. There is no conceivable way that 

communicating these issues to Faulkner would remediate the issues noted or enable Rothstein 

to do anything different than withdraw from the engagement and notify the SEC as required 

by both the noted professional standards and applicable securities regulations.  Since Rothstein 

was engaged to conduct the 2011/2012 and 2013 Audits to be included in Breitling’s filings 

with the SEC, Rothstein should have notified the SEC of the audit issues and the potential 

fraudulent and illegal acts it uncovered as early as November 2013 – when the Oversold WI 

Issue was discovered – and no later than December 2013 – when the Inflated AFE Issue, the 

Commingling Issues, and the Unsupported Expense Issue were uncovered, as well as withdraw 

from the audit engagement.  Either action by Rothstein would have prevented the completion

of the required SEC filings for the reverse merger with Bering (thereby likely unraveling the 

reverse merger with the public company Bering) as well as for the new public company BECC 

and would have provided the SEC with compelling evidence that should have enabled them to 

end the fraud being allegedly perpetrated by Faulkner no later than December 2013. 

a) AU Section 316 – Consideration of Fraud in a Financial Statement 
Audit

84. AU Section 316 – Consideration of Fraud in a Financial Statement Audit requires that the 

auditor bring evidence of fraud to the attention of an appropriate level of management, even if 

the matter might be considered insignificant.270 Furthermore, fraud involving senior 

management and fraud (whether caused by senior management or other employees) that causes

a material misstatement of the financial statements should be reported directly to those charged 

270 AU Section 316.79 – Consideration of Fraud in a Financial Statement Audit. 
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with governance.271 As discussed previously, Defendants failed to communicate the material 

issues it uncovered (e.g., the Oversold WI Issue, the Inflated AFE Issue, the Commingling 

Issue, and the Unsupported Expense Issue) in either the Letter to Management or the Audit 

Committee Letter, and failed to properly consider the potential material impact on the audited 

financial statements and required disclosures.  While the disclosure of possible fraud to parties 

other than the client’s senior management and those charged with governance is not typically 

part of the auditor’s responsibility, AU Section 316 – Consideration of Fraud in a Financial 

Statement Audit sets forth certain circumstances in which an auditor should recognize a duty 

to disclose fraud to parties outside the entity, including “to comply with certain legal and 

regulatory requirements.”272 [emphasis added] These requirements include “reports in 

connection with the termination of the engagement, such as when the entity reports an auditor 

change on Form 8-K and the fraud or related risk factors constitute a reportable event or is the 

source of a disagreement, as these terms are defined in Item 304 of Regulation S-K” and 

“reports that may be required pursuant to Section 10A(b)(1) of the Securities Exchange Act of 

1934 relating to an illegal act that has a material effect on the financial statements.”273

b) Section 10A(b) of the Exchange Act

85. Section 10A(b) of the Exchange Act requires that if the auditor discovers the possibility of an 

illegal act, the auditor must (1) determine whether the illegal act has occurred; (2) consider the 

possible effect of the illegal act on the financial statements (i.e., contingent monetary effects 

such as fines, penalties, and damages); and (3) report the illegal act to management and the 

audit committee (or the board of directors if no audit committee exists).274 As discussed above, 

Defendants were aware of a multitude of suspicious material issues during the Audit Fieldwork 

Phase that included indicia of fraud or illegal acts, as well as clear misrepresentations in 

Breitling’s offering materials to investors. However, as described at length herein, Defendants 

did not perform sufficient additional tests or procedures to obtain additional and adequate audit 

evidence at least with respect to several of the above noted issues, and specifically to determine 

271 AU Section 316.79 – Consideration of Fraud in a Financial Statement Audit. 
272 AU Section 316.82 – Consideration of Fraud in a Financial Statement Audit. 
273 AU Section 316.82 – Consideration of Fraud in a Financial Statement Audit. 
274 Securities Exchange Act of 1934, Section 10A(b).
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with greater certainty whether it was likely that an illegal act or fraud had occurred.  As such, 

Defendants violated Section 10A(b)(1) of the Exchange Act with respect to the determination 

of “whether it is likely that an illegal act has occurred.”275 In addition, Section 10A(b)(2) of 

the Exchange Act states that if the company fails to take timely and appropriate remedial action 

and its failure to act reasonably warrants the auditor’s resignation or issuance of an opinion 

other than unqualified, the auditor is required to (1) resign and provide a written report to the 

board of directors who must inform the SEC, and (2) resign and provide a copy of its report to 

the SEC within one business day of the board’s failure to inform the SEC.276 During the time 

of the 2011/2012 and 2013 Audits, Faulkner – who orchestrated and committed the fraud – 

effectively controlled Breitling.277 During the 2011/2012 Audit, he was charged with its 

governance as the leading member of its senior management.  Therefore, under Section 

10A(b)(1), Defendants would have been required to notify the SEC of the alleged fraud and 

illegal acts in connection with the 2011/2012 Audit since it is reasonable to conclude that 

Faulkner – the one charged with Breitling’s governance during the 2011/2012 Audit – could

not have remediated the issues, since he was the potential perpetrator of the fraud and illegal 

acts.  In connection with the Reverse Merger, Breitling established an audit committee in late 

2013 with Chris Williford (“Williford”) as the audit committee chair and board member.278

Since Defendants failed to notify those charged with governance, the audit committee, of the 

potential illegal acts that it discovered when performing its audit procedures,279 Defendants 

also violated Section 10A(b) of the Exchange Actwith respect to the 2013 Audit.  Furthermore, 

had Defendants adequately carried out their professional duties in accordance with GAAS and 

Section 10A(b) of the Exchange Act with respect to the 2011/2012 Audit, Rothstein should 

have terminated its engagement with Breitling, at which time Defendants’ involvement with 

275 Securities Exchange Act of 1934, Section 10A(b)(1).  The following PCAOB enforcement actions are examples in 
which the PCAOB ruled that the auditors violated Section 10A(b) of the Exchange Act: PCAOB Release No. 105-
2007-009; PCAOB Release No. 105-2016-020; PCAOB Release No. 105-2017-006. 
276 Securities Exchange Act of 1934, Section 10A(b)(2).
277 Declaration of Parker R. Hallam dated July 31, 2017; Declaration of Dustin Michael Miller Rodriguez dated August 
8, 2017; Declaration of Beth C. Handkins dated July 25, 2017; Deposition of Parker Hallam dated July 29, 2020, pp. 
135-136; 153-154; 184-185; 225-226.
278 Deposition of Chris Williford dated September 19, 2018, pp. 22-24.
279 Deposition of Chris Williford dated September 19, 2018, pp. 40-43 and 47; Deposition of Kenneth Stephens dated 
November 20, 2014, pp. 66-67; Deposition of Michael Nymeyer dated August 4, 2017, pp. 479-480, 482-487, and 
530-533; Rothstein’s Letter to Breitling Management dated April 14, 2014 [SEC Exhibit 108].
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the 2013 Audit would have ceased and the 2013 Audit would never have been finalized for the 

10-K, thereby jeopardizing BECC’s continued status as a public company. 

c) AU Section 317 – Illegal Acts by Clients

86. Pursuant to AU Section 317 – Illegal Acts by Clients, the auditor may conclude that withdrawal 

is necessary when the client does not take remedial action that is necessary in the circumstances 

even when the illegal act is not material to the financial statements, including the implication 

of the failure to take remedial action, which may affect the auditor’s ability to rely on 

management representations, and the effects of continuing association with the client.280 This 

is particularly important given the fact that the Original SRM noted “negative items” on 

Faulkner’s background check,281 thereby casting doubt on management’s integrity upon which 

Rothstein places its reliance for audit evidence.  Furthermore, the Original SRM cited 

“[m]isrepresentations by the client to the auditors” related to Rothstein’s inquiry into the 

Oversold WI Issue related to the Woodring property.282 Following Nymeyer’s discovery of 

the Oversold WI Issue and the Inflated AFE Issue, he communicated to Matlock on several 

occasions that Rothstein should withdraw from the audit engagement due to “reputational 

risks” to Rothstein and potential lawsuits against Rothstein and/or Breitling in connection with 

the Breitling audits.283 Nymeyer also testified that he had lost faith in the credibility and 

integrity of Breitling management during the middle of the 2011/2012 Audit, prior to 

Rothstein’s issuance of its unqualified opinion.284 AU Section 317 – Illegal Acts by Clients 

also sets forth certain circumstances in which the auditor has a duty to notify parties outside 

the client, including “when the entity reports an auditor change under the appropriate securities 

law on Form 8-K.”285 Similar to AU Section 316 – Consideration of Fraud in a Financial 

Statement Audit, AU Section 317 – Illegal Acts by Clients also references Section 10A(b)(1) of 

280 AU Section 317.22 – Illegal Acts by Clients.
281 Original SRM [Exhibit 163], p. 3.
282 Original SRM [Exhibit 163], p. 3.
283 Deposition of Michael Nymeyer dated June 18, 2019, pp. 47-48, 102-104, 131, 156, 160-162, 165, 190-191, and 
194-195; Deposition of Michael Nymeyer dated August 4, 2017, pp. 363-370.
284 Deposition of Michael Nymeyer dated August 4, 2017, pp. 366-369.
285 AU Section 317.23 – Illegal Acts by Clients.
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the Exchange Act regarding certain instances in which auditors are required to report to the 

SEC regarding an illegal act that has a material effect on the financial statements.286

d) AU Section 380 – Communication with Those Charged with 
Governance

87. Pursuant to AU Section 380 – Communication with Those Charged with Governance, the 

auditor must communicate with those charged with governance matters related to the financial 

statement audit that are significant and relevant to the responsibilities of those charged with 

governance in overseeing the financial reporting process.287 As such, both the Letter to 

Management and Audit Committee Letter should have disclosed the potential fraudulent 

activity detailed in the Original SRM, but neither communicated such information.288

Williford, Breitling’s former Audit Committee Chair, testified that no one from Rothstein ever 

disclosed to him that there were any concerns that Breitling management might be engaged in 

fraud or illegal acts,289 although he would have expected Rothstein to disclose this information 

to him, particularly prior to issuing an unqualified opinion.290

88. AU Section 380 – Communication with Those Charged with Governance also states that the 

auditor, in certain circumstances, may be required to report to a regulatory or enforcement 

body certain matters communicated with those charged with governance.291 For instance, 

governmental auditing standards require auditors to report fraud, illegal acts, violations of 

provisions of contracts or grant agreements, and abuse directly to parties outside the audited 

entity in certain circumstances.292 Furthermore, AU Section 380 – Communication with Those 

Charged with Governance states that if the auditor determines that communication between 

the auditor and those charged with governance is inadequate, there is a risk the auditor may 

286 AU Section 317.23 – Illegal Acts by Clients, footnote 3.
287 AU Section 380.05 – Communication with Those Charged with Governance.
288 Deposition of Michael Nymeyer dated August 4, 2017, pp. 462-468, 479-480, and 491-492; Deposition of Chris 
Williford dated September 19, 2018, pp. 62-64, 66-68, and 73-76.
289 Deposition of Chris Williford dated September 19, 2018, pp. 40-43, 47, and 81-82.  I note that Mr. Gilbert Steedley, 
a  financial consultant hired by Breitling to assist it in going public, testified that had he been informed of the material 
issues identified in the Original SRM such as the Inflated AFE Issue and the Oversold WI Issue, the reverse merger 
deal would have been rescinded (i.e., not closed) (Deposition of Gilbert Steedley dated September 10, 2019, pp. 87-
96). 
290 Deposition of Chris Williford dated September 19, 2018, pp. 81-82.
291 AU Section 380.10 – Communication with Those Charged with Governance.
292 AU Section 380.10 – Communication with Those Charged with Governance.
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not have obtained all the audit evidence required to form an opinion on the financial 

statements.293 In this case, the auditor should consider the effect, if any, on the auditor’s 

assessment of the risks of material misstatements.294 If the situation cannot be resolved, AU 

Section 380 – Communication with Those Charged with Governance indicates that the auditor 

may take the following actions: (1) modify the auditor’s opinion on the basis of a scope 

limitation; (2) obtain legal advice regarding the consequences of different courses of action; 

(3) communicate with third parties (i.e., a regulator); or (4) withdraw from the engagement.295

e) Summary of Analysis Regarding Reporting Requirements

89. In summary, upon Rothstein’s discovery of the potential fraud and illegal acts in late 2013 

during the Audit Fieldwork Phase of the 2011/2012 Audit, Defendants should have notified 

the SEC as early as November 2013 and no later than December 2013 of the fraud and illegal 

acts perpetrated by Breitling, and withdrawn from the Breitling audit engagement in 

accordance with GAAS. Pursuant to AU Section 316 – Consideration of Fraud in a Financial 

Statement Audit, Rothstein would have been obligated to disclose a termination of the 

engagement to the SEC on Form 8-K and disclose possible illegal acts that have a material 

effect on the financial statements pursuant to Section 10A(b)1 of the Exchange Act.296

Similarly, AU Section 317 – Illegal Acts by Clients requires Rothstein to notify the SEC of an 

auditor change on Form 8-K.  Furthermore, in connection with the inadequate audit evidence 

provided by Breitling to Rothstein and the risks of material misstatements described above, 

under AU Section 380 – Communication with Those Charged with Governance, and the 

inability of Faulkner as both the appropriate governance individual and potential fraudster, to 

enable Rothstein to overcome these risks, Rothstein should have communicated its findings to 

the SEC and withdrawn from the Breitling audit engagement. This course of action is 

consistent with that set out in PCAOB rulings in a number of enforcement actions concerning 

circumstances similar to this matter. The PCAOB found that the subject auditors violated

GAAS and Section 10A(b) of the Exchange Act when they failed to take required actions in 

293 AU Section 380.62 – Communication with Those Charged with Governance.
294 AU Section 380.62 – Communication with Those Charged with Governance.
295 AU Section 380.63 – Communication with Those Charged with Governance.
296 AU Section 316.82 – Consideration of Fraud in a Financial Statement Audit. 
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response to becoming aware of information concerning possible illegal acts.297 The language 

set forth in these PCAOB enforcement actions stated that if the board of directors fail “to take 

certain required actions in response to [the auditor’s] report,” Section 10A(b)(3) of the 

Exchange Act requires the auditor to resign from the engagement and report its conclusions to 

the Commission.298  Rothstein’s failure to take the above actions and to, instead, issue two 

unqualified audit opinions for Breitling, in my opinion are extreme departures from the 

requirements set out in the professional and auditing standards described in detail herein.  

Therefore, Rothstein failed to exercise the degree of care, skill and competence that reasonably 

competent members of the accounting and audit profession would exercise under similar 

circumstances.

2. Other Professional Auditing Standards

90. In addition to Rothstein’s failure to adhere to the reporting requirements pursuant to GAAS 

and Section 10A of the Exchange Act in performing its audit procedures during the Audit 

Fieldwork and Completion Phases, I note that Rothstein violated a number of other 

professional standards and therefore failed to adhere to GAAS in many ways.  While Rothstein 

did identify significant issues during the course of its audit, Rothstein failed to adequately 

determine the implications of these issues on the financial statements, and its responses related 

thereto were wholly insufficient. Below, I describe in detail how Rothstein’s audit procedures 

were flawed and in violation of these other professional auditing standards as set forth in 

GAAS. 

91. To begin with, Auditing Standard No. 3 – Audit Documentation not only requires that audit 

documentation be prepared in sufficient detail to support the auditor’s final conclusion, but the 

audit documentation must also include information the auditor has identified relating to 

significant findings or issues that contradict the auditor’s final conclusions.299 In this case, the 

information reflected in the Original SRM concerning the material issues identified by 

297 See, for example, PCAOB Release No. 105-2016-020and PCAOB Release No. 105-2017-006. 
298 PCAOB Release No. 105-2016-020, ¶20 and footnote 14; PCAOB Release No. 105-2017-006, ¶20 and footnote 
20.  Footnotes 14 and 20 of the aforementioned enforcement actions state the following: “If the firm resigns from the 
engagement pursuant to Section 10A(b)(3)(A), the firm must report the matter to the Commission pursuant to Section 
10A(b)(4).”
299 PCAOB Auditing Standard No. 3 – Audit Documentation, ¶ 8.
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Rothstein’s audit team members (i.e., the Oversold WI Issue, the Inflated AFE Issue, the 

Commingling Issue, and the Unsupported Expense Issue) were not addressed in the Final SRM, 

which purportedly supported Rothstein’s final conclusions.  Furthermore, Auditing Standard 

No. 3 – Audit Documentation requires that an auditor maintain relevant records, including those 

related to “differences in professional judgment among members of the engagement team or 

between the engagement team and others consulted.”300 I have seen no evidence that Rothstein 

adequately documented Nymeyer’s disagreement with Matlock concerning the lack of 

documentation in connection with the noted material issues.301 Given the fact that Nymeyer 

had conflicting views from Matlock with respect to the various audit issues noted in the 

Original SRM, such differences should have been documented as required by AS No. 3 – Audit 

Documentation.

92. In addition, pursuant to AS No. 3 – Audit Documentation, the auditor “must identify all 

significant findings or issues in an engagement completion document,” which may include all 

information necessary to understand the significant findings, issues or cross-references to other 

available supporting audit documentation, if appropriate.302 Rather than saving a critical audit 

workpaper such as the CIM Review Memo in the audit completion file (as required by AS No. 

3 – Audit Documentation) or including its contents in the Final SRM, an index of Rothstein’s 

workpapers (the “Rothstein Workpaper Index”)303 and testimony from numerous Rothstein 

deponents indicate that Matlock buried the CIM Review Memo in Rothstein’s permanent 

file,304 which is in violation of GAAS and contrary to Rothstein’s own internal policy.305

Further, the CAAM provided insufficient information to assist the reviewer in determining “all 

significant findings or issues.”  In particular, the CAAM should have (1) referenced possible 

fraud and illegal acts306 and (2) contained information which would have alerted the 

300 PCAOB Auditing Standard No. 3 – Audit Documentation, ¶8.
301 Deposition of Bertrand Maimo dated June 8, 2017, pp. 284-285; Deposition of Michael Nymeyer dated August 3, 
2017, pp. 189-191 and 310-312.
302 AS No. 3 – Audit Documentation, ¶13.
303 Rothstein WP Index [SEC Exhibit 101], p. 87.
304 Deposition of Michael Nymeyer dated August 4, 2017, pp. 437-442, 455-459, and 460-462; Deposition of Kenneth 
Stephens dated November 20, 2014, pp. 13-15, 21-26, and 30-31.  Note that the 2-page CIM Review Memo for the 
2013 Audit [SEC Exhibit 107] was even more condensed than the one prepared for the 2011/2012 Audit [SEC Exhibit 
100].  The CIM Review Memo for the 2013 Audit was also maintained in the permanent file.  See, Rothstein 
Workpaper Index [SEC Exhibit 101], p. 4.
305 Deposition of Kenneth Stephens dated November 20, 2014, pp. 30-35.
306 Deposition of Michael Nymeyer dated August 4, 2017, pp. 462-468.
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Concurring Partner or QC Reviewers that the CIM Review Memo (which was placed in the 

permanent file) had information regarding possible fraud or illegal acts.  These are further 

examples of how Rothstein’s audit documentation was not prepared in accordance with 

Auditing Standard No. 3 – Audit Documentation. 

93. Rothstein also ignored the requirements of Auditing Standard No. 12 – Identifying and 

Assessing Risks of Material Misstatement (“AS No. 12”) and Auditing Standard No. 13 – The 

Auditor’s Responses to the Risks of Material Misstatement (“AS No. 13”).  Pursuant to AS No. 

12, an auditor is required to assess the likelihood and significance of misstatements due to 

fraud, and the auditor should take into account the fact that management is often in the best 

position to commit fraud.  AS No. 12 additionally requires that an auditor’s assessment of fraud 

risks should continue throughout the audit, and that when the auditor obtains evidence that 

contradicts the audit evidence on which the auditor originally based his or her risk assessment, 

the auditor should revise the risk assessment and modify planned audit procedures or perform 

additional procedures in response to the revised risk assessments.  Further, AS No. 13 requires 

that an auditor design and implement appropriate responses to the risks of material 

misstatement, and requires the auditor to exercise professional skepticism, which is “an attitude 

that includes a questioning mind and a critical assessment of the appropriateness and 

sufficiency of audit evidence.”307 AS No. 13 also requires that the evidence the auditor should 

obtain from substantive procedures increases as the assessed risk of material misstatement 

increases.308 Based on my review of the audit procedures performed by Rothstein during the 

Audit Fieldwork Phase, Rothstein failed to adhere to these standards, as discussed below.

94. For example, with respect to the Inflated AFE Issue, Rothstein did notmodify its planned audit 

procedures or perform additional procedures in response to the heightened risks of material 

misstatements as required under AS No. 12 and AS No. 13.  Had Rothstein performed 

additional procedures with respect to the AFEs contained within the CIMs, Rothstein would 

have realized, as my analysis shows, that 13 of the 23 prospects that Breitling, Crude, and 

Patriot sold to investors contained AFEs that either exactly, or almost exactly, matched an AFE 

307 Auditing Standard No. 13 – The Auditor’s Responses to the Risks of Material Misstatement, ¶5 and ¶7. 
308 Auditing Standard No. 13 – The Auditor’s Responses to the Risks of Material Misstatement, ¶37. 
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for another prospect.309  As Nymeyer testified, he thought the duplicate AFEs appeared to be 

intentional and were not an accident, which increased the risk of fraud.310 Similarly, Maimo 

recognized that the Inflated AFE Issue constituted potential fraud on investors.311 Despite the 

enhanced fraud risks that were identified, no additional audit procedures were performed by 

Rothstein to address such risks.  Contrary to Rothstein’s conclusion that “[o]verstating AFEs 

does not have an impact on the financial statements,” it should have been apparent to Rothstein 

that Breitling’s egregious practices with respect to the inflated and duplicate AFEs were clear 

indicia of fraud, were contrary to representations to investors in the CIMs and PPMs, and the 

impact of this fraud would have been material to Breitling’s financial statements. 

95. In addition, Rothstein violated Auditing Standard No. 14 – Evaluating Audit Results in 

connection with its audit.  This standard establishes requirements pertaining to whether 

sufficient appropriate audit evidence has been obtained.312 In particular, an auditor should 

evaluate whether the accumulated results of auditing procedures and other observations affect

the assessment of the fraud risks made throughout the audit and whether the audit procedures 

need to be modified in response.313 Further, this standard requires that if an auditor has not 

obtained sufficient appropriate audit evidence or has substantial doubt about a relevant 

assertion, the auditor should perform procedures to obtain further audit evidence to address the 

matter.314 With respect to Breitling, Rothstein clearly should have realized that it had not yet 

obtained sufficient audit evidence to adequately address each of the material issues that it had 

previously identified.  Rothstein’s evaluation of audit evidence was flawed and contrary to the 

procedures laid out in Rothstein’s own 2011/2012 Audit Scope Memorandum, which included 

(1) vouching a sample of significant expenses to invoices and bank statements, (2) vouching a 

sample of costs of sales to supporting agreements or invoices, (3) examining the general ledger 

for inconsistencies or unusual items, and (4) performing additional procedures on expenses if 

309 Of the 23 prospects that Breitling, Crude, and Patriot sold to investors, the CIMs for the following prospects 
contained AFEs that either exactly, or almost exactly, matched an AFE for another prospect: (1) Big Caesar 2, 
Pumpkin Ridge 2, and Bighorn 2; (2) Buffalo Run #1H, Bison Hill #1H, and Eagle Eye #1H; (3) Goodbird 1H, 
Arbuckle #1H, and Nighthawk #1H; (4) Cottonwood #1H and White Wolf #1; and (5) Thoroughbred #1 and Black 
Bear #1. See, APP0001-1793.
310 Deposition of Michael Nymeyer dated August 3, 2017, pp. 321-322.
311 Deposition of Bertrand Maimo dated June 8, 2017, p. 180-183.
312 Auditing Standard No. 14 – Evaluating Audit Results, ¶1. 
313 Auditing Standard No. 14 – Evaluating Audit Results, ¶28. 
314 Auditing Standard No. 14 – Evaluating Audit Results, ¶35. 
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necessary.  As such, Rothstein’s assessment of the audit evidence was in violation of AS No. 

14. 

96. Rothstein further violated the professional standards as outlined in Auditing Standard No. 15 

– Audit Evidence (“AS No. 15”).  This standard requires that an auditor “must plan and perform 

audit procedures to obtain sufficient appropriate audit evidence to provide a reasonable basis 

for his or her opinion.”315 In particular, AS No. 15 requires that the auditor appropriately 

respond to the assessed risks of material misstatement, particularly fraud risks, by applying 

professional skepticism in gathering and evaluating audit evidence.316 AS No. 15 further states 

that the amount of evidence that the auditor should obtain increases as the level of risk 

increases.317 Here, Rothstein’s response to the heightened risk of fraud and illegal acts in 

connection with its audit of Breitling was wholly inadequate;  indeed Matlock’s conduct in 

particular appears to have been an intentional effort to disguise or cover up Breitling’s fraud 

and illegal acts.  For example, as noted previously, Rothstein failed to follow through on the 

steps that Matlock had previously identified that were required to address the Oversold WI 

Issue, such as verifying that a detailed correction plan had been communicated to investors and 

that satisfactory letters from counsel had been obtained.318 In addition, Rothstein did not 

adhere to AS No. 15 because no sufficient audit procedures were performed with respect to the 

Inflated AFE Issue and the Unsupported Expense Issue even though Rothstein was aware of 

the heightened risks.  This is contrary to the professional requirements of AS No. 15, which 

states that as the risk of material misstatement increases, the amount of evidence that the 

auditor should obtain also increases.

97. AU Section 230 – Due Professional Care in the Performance of Work is another professional 

standard that Rothstein violated.  Due professional care requires that an auditor should exercise 

professional skepticism, which is an attitude that includes a questioning mind and a critical 

assessment of audit evidence.319 Further, in exercising professional skepticism, the auditor 

should not be satisfied with less than persuasive evidence because of a belief that management 

315 Auditing Standard No. 15 –Audit Evidence, ¶4. 
316 Auditing Standard No. 13 – The Auditor’s Responses to the Risks of Material Misstatement, ¶7. 
317 Auditing Standard No. 15 –Audit Evidence, ¶5. 
318 Email from Nymeyer to Matlock and Maimo dated November 22, 2013 [SEC Exhibit 240].
319 AU Section 230.07 – Due Professional Care in the Performance of Work.
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is honest.320 The need for Rothstein to exercise professional skepticism is even more important 

in light of the increased fraud risk that Rothstein noted in connection with Faulkner’s 

Management Integrity Issue and his ability to override controls.  Despite Rothstein’s planned 

audit procedures described in the 2011/2012 and 2013 Audit Scope Memoranda to address the 

increased fraud risk, Rothstein violated AU Section 230 – Due Professional Care in the 

Performance of Work by merely acceptingthe less-than-persuasive evidence that Breitling had 

provided – particularly by exhibiting an unfounded faith in Faulkner’s representations that his 

expenses were related to salary and reimbursements, or incurred “for Breitling,”321 especially 

given Rothstein’s awareness that Faulkner represented an increased risk of fraudulent 

misappropriation of cash.322

98. In addition to Rothstein’s failure to adhere to the reporting requirements set forth in AU Section 

316 – Consideration of Fraud in a Financial Statement Audit, Rothstein also violated another 

aspect of this standard requiring that an auditor conduct engagements with a mindset that 

recognizes the possibility that a material misstatement due to fraud could be present, and also 

requiring that auditors perform ongoing questioning as to whether the information and 

evidence obtained suggests that a material misstatement due to fraud has occurred.323 As 

discussed at length throughout this section, the audit evidence that Rothstein had obtained with 

respect to the identified material audit issues – both on an individual basis and even more so 

in the aggregate – suggested that Breitling’s financial statements were materially misstated due 

to the potential fraud.  Had Rothstein chosen to perform additional audit procedures in these 

areas (consistent with its planned procedures), such procedures only would have reinforced the 

impression that it was likely that fraud was occurring.

99. Similarly, Rothstein’s audit procedures violated the provision of AU Section 317 – Illegal Acts 

by Clients pertaining to the nature and extent of the consideration an auditor should give to the 

possibility of illegal acts by an audit client.324 AU Section 317 – Illegal Acts by Clients 

indicates that an auditor may encounter specific information that may raise a question 

320 AU Section 230.09 – Due Professional Care in the Performance of Work.
321 RK-TAYLOR-00103384-3385, at 3384; RK-TAYLOR-00104526-4527; Deposition of Brian Matlock dated 
August 17, 2017, pp. 690-692; Deposition of Michael Nymeyer dated September 30, 2014, pp. 113-114.
322 2011/2012 Planned Audit Scope Memorandum [SEC Exhibit 96], p. 4; RK-TAYLOR-00104526-4527, at 4526.
323 AU Section 316.13 – Consideration of Fraud in a Financial Statement Audit. 
324 AU Section 317.01 – Illegal Acts by Clients.
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concerning possible illegal acts, such as improperly recorded transactions, investigation by a 

governmental agency, an enforcement proceeding, etc.325 In addition, as discussed within AU 

Section 317 – Illegal Acts by Clients, when an auditor concludes that an illegal act has or is 

likely to have occurred, the auditor should consider the effect on the financial statements and 

implications for other aspects of the audit.326 In addition, loss contingencies resulting from the 

illegal acts that may require disclosure should be evaluated in the same manner as other loss 

contingencies.327 Notably, according to AU Section 317 – Illegal Acts by Clients, an illegal 

payment of an otherwise immaterial amount could be material if there is a reasonable 

possibility that it could lead to a material contingent liability or a material loss of revenue.328

100. With respect to the consideration of possible illegal acts, Nymeyer testified that he had a 

conversation with Matlock to discuss whether the oversold working interests constituted 

securities fraud, but he was not aware of whether any of the audit team members of Rothstein 

followed up on this matter.329 Further, Nymeyer and Maimo both testified that the inflated and 

duplicate AFEs may have constituted fraud.330 In connection with the Commingling Issue, 

Rothstein’s personnel also had discussions regarding whether Breitling was operating a Ponzi 

scheme.331 In December 2013, Rothstein identified certain Breitling legal issues during the 

Audit Fieldwork Phase, including an SEC investigation.332 Rothstein also became aware that 

Breitling was the subject of a lawsuit from the Pennsylvania Commission alleging the 

fraudulent solicitation of investors.333 These investigations – combined with the Oversold WI 

Issue, the Inflated AFE Issue, the Commingling Issue, and the Unsupported Expense Issue 

discovered by Rothstein – should have provided Rothstein with a strong indication of potential 

fraud or illegal acts.  

325 AU Section 317.09 – Illegal Acts by Clients.
326 AU Section 317.12 – Illegal Acts by Clients.
327 AU Section 317.14 – Illegal Acts by Clients.
328 AU Section 317.13 – Illegal Acts by Clients.
329 Deposition of Michael Nymeyer dated June 18, 2019, pp. 67-68.
330 Deposition of Bertrand Maimo dated June 8, 2017, p. 180-183; Deposition of Michael Nymeyer dated August 3, 
2017, pp. 316-317 and 321-322.
331 Deposition of Michael Nymeyer dated September 30, 2014, pp. 70-71.
332 Email from Maimo to Matlock and Nymeyer dated December 23, 201 [SEC Exhibit 162]; Deposition of Bertrand 
Memo dated May 22, 2019, pp. 207-208.
333 Deposition of Michael Nymeyer dated June 18, 2019, pp. 197-200.
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101. AU Section 317 – Illegal Acts by Clients also states that the auditor “should consider both 

the quantitative and qualitative materiality of the illegal act,”334 including “contingent 

monetary effects, such as fines, penalties and damages.”335 As discussed above, Rothstein 

acknowledged that Breitling was exposed to contingent liabilities and the possibility of fraud

or illegal acts, and Nymeyer testified he was concerned that Breitling (and Rothstein itself) 

could eventually be sued by investors.  Therefore, Rothstein should have realized that the 

potential fraud or illegal acts were likely to have a material impact on Breitling’s financial 

statements.  However, Rothstein expended little effort in assessing the contingent monetary 

effects on Breitling’s financial statements in connection with the material issues that it 

identified. For example, despite Rothstein’s knowledge of the potential significant rescission 

liabilities and the Outstanding Legal Issues related to the Oversold WI Issue, Rothstein violated 

AU Section 317 – Illegal Acts by Clients when it (1) purportedly satisfied itself with insufficient 

audit evidence needed to resolve these contingent liabilities and (2) failed to have Breitling 

adequately disclose the significant extent of such contingencies when it disclosed in its Form 

10-K that it accrued only $166,000 to settle working interest rescissions as of December 31, 

2013 and 2012.336 As another example, Rothstein recognized the potential need for contingent 

liabilities related to the Inflated AFE Issue, but ultimately deemed that this issue had no impact 

on the financial statements337 and that the likelihood that investors would sue was remote.338

However, the Original SRM specifically referenced the Outstanding Legal Issues related to the 

Inflated AFEs, among other things.  In this instance, Rothstein failed to adhere to AU Section 

317 – Illegal Acts by Clients by improperly assessing the contingent monetary effects of the 

Inflated AFE Issue on Breitling’s financial statements.  Had Rothstein properly assessed such 

contingent liabilities considering Breitling’s prior experience of legal issues with investors, it 

would have determined that the Inflated AFE Issue would have had a material effect on 

Breitling’s financial statements.

102. Additionally, I note that although AU Section 333 – Management Representations states 

that “representations from management are part of the audit evidence,” it adds that 

334 AU Section 317.13 – Illegal Acts by Clients.
335 AU Section 317.14 – Illegal Acts by Clients [emphasis added].
336 Breitling Energy Corporation, Form 10-K dated March 31, 2014 [SEC Exhibit 109].
337 CIM Review Memo [SEC Exhibit 100], p. 5.
338 Deposition of Michael Nymeyer dated September 30, 2014, pp. 44-48.
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management representations “are not a substitute for the application of those auditing 

procedures necessary to afford a reasonable basis for an opinion regarding the financial 

statements under audit”339 [emphasis added].  In a number of areas, Rothstein relied heavily 

on various representations from management – both verbal and written representations – and 

used those representations as a substitute for further audit procedures.  For example, Rothstein 

obtained confirmations from Faulkner to support the validity of millions of dollars in expenses 

charged by Faulkner to Breitling in lieu of the supporting invoices and/or statements or 

confirmations from payment recipients that Rothstein initially deemed necessary,340 with the 

exception of only a “few invoices.”341 As another example, even though Nymeyer knew that 

Breitling had provided a flawed response to Rothstein’s commingling inquiries and was aware 

that “in almost all cases” commingling was occurring prior to the completion of the wells, 

Rothstein accepted the false representations that Breitling had provided and concluded that 

“the lack of cash segregation has no impact on the financials” even though they were aware 

that it increased the risk of litigation.342 By improperly relying on management’s 

representations here, Rothstein effectively ignored the fact that Breitling was spending investor 

money on costs that investors were not supposed to be responsible for (such as overhead and 

marketing costs or even personal expenses of Faulkner), and that Breitling did not have the 

cash needed to fulfill their drilling commitments (and might be operating a type of Ponzi 

scheme). Furthermore, despite Rothstein’s acknowledgement in the Original SRM that it 

encountered “[m]isrepresentations by the client to the auditors” related to its inquiry into the 

Oversold WI Issue, Rothstein simply deferred the revenues associated with the oversold 

working interests rather than performing the additional stated audit procedures needed to 

resolve the Oversold WI Issue.343 These examples illustrate that Rothstein failed to adhere to 

AU Section 333– Management Representations. 

339 AU Section 333.02 – Management Representations.
340 2011/2012 Planned Audit Scope Memorandum [SEC Exhibit 96], p. 8; Email from Nymeyer to Matlock and Maimo 
dated November 20, 2013 [SEC Exhibit 206], p. 3; Deposition of Michael Nymeyer dated August 3, 2017, pp. 133-
134.
341 Deposition of Michael Nymeyer dated September 30, 2014, pp. 108-109.
342 CIM Review Memo [SEC Exhibit 100], p. 5.
343 Original SRM [SEC Exhibit 163], p. 3; Email from Nymeyer to Matlock and Maimo dated November 20, 2013 
[SEC Exhibit 206], p. 4; Email from Nymeyer to Matlock and Maimo dated November 22, 2013 [SEC Exhibit 240].
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103. Finally, AU Section 508 – Reports on Audited Financial Statements states that 

“[i]nformation essential for a fair presentation in conformity with generally accepted

accounting principles should be set forth in the financial statements (which include the related 

notes)” and that the auditor should express a qualified or adverse opinion “[i]f the financial 

statements, including accompanying notes, fail to disclose information that is required by 

generally accepted accounting principles.”344 As I described briefly above, Breitling disclosed 

that BECC and Crude had executed the Crude ASA in its SEC filings, but failed to disclose 

that Crude was considered a VIE of BECC and was consolidated into Breitling’s financial 

statements.345 Per Rothstein communications that transpired the date that Breitling’s Form 8-

K was filed, Crude held oil and gas assets, including “working interests, royalties, and 

overrides in various properties,” as well as trade payable accounts.346 GAAP requires public 

companies to disclose the carrying amounts of assets and liabilities held by a VIE as well as 

the risks involved with and financial impact of the reporting entities’ involvement with the 

VIE.347 Therefore, given Rothstein’s unqualified opinion and the absence of any such 

disclosure in Breitling’s audited financial statements, Rothstein failed to fulfill its obligation 

under AU Section 508 – Reports on Audited Financial Statements. 

VI. ANALYSIS OF DAMAGES

104. I have been asked to quantify damages sustained by Breitling resulting from the alleged 

actions of Defendants.  It is my understanding that Plaintiff alleges damages based on its claims 

related to Defendants’ audit malpractice (the “Malpractice Claim”) and Defendants’ 

participation in breaches of fiduciary duties by Faulkner and other Breitling officers (the 

“Breach of Fiduciary Duties Claim”).348 For each of these claims, I calculate damages based 

on the following damages theories: (1) the increased liabilities that were sustained by the 

344 AU Section 508 – Reports on Audited Financial Statements.
345 Breitling Energy Corporation, Form 8-K dated March 31, 2014 [SEC Exhibit 276], p. 5; Breitling Energy 
Corporation, Form 10-K dated March 31, 2014 [SEC Exhibit 109], p. 17; Deposition of Michael Nymeyer dated 
August 4, 2017, pp. 375-376.
346 RKB00038358-8361 [SEC Exhibit 211], at 8358-8359.
347 ASC 810-10-50.
348 It is my understanding that, if proven at trial, the Breach of Fiduciary Duties Claim attaches joint and several 
liability against Defendants for the conduct of Faulkner and other officers of the Breitling entities.   In other words, 
for that claim the Defendants are liable to the same extent and for the same damages as Faulkner and/or the other 
Breitling officers.  
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Receivership Estate (the “Increased Liabilities Damages”) and (2) the amount of apparent 

misappropriation or misuse of corporate funds by Faulkner and other individuals, as well as 

their related entities (the “Misappropriation Damages”).349

105. The Increased Liabilities Damages relate to the harm sustained by the Receivership Estate 

stemming from Faulkner’s continuation of the fraudulent scheme during the relevant damage 

periods, as described below.  I understand Plaintiff alleges that Defendants’ actions enabled 

the continuation of the fraud, thereby resulting in increased liabilities to the Receivership 

Entities.  Such liabilities include obligations to trade creditors, professional and administrative 

costs350 in administering the Receivership Estate, and rescission liabilities to the Receivership 

Entities.  Additionally, the Defendants’ alleged actions resulted in harm to the Breitling 

entities’ ability to repay their creditors and/or investors. I understand that Increased Liability 

Damages pertain to the Receivership Estate and are distinct from individual investor damage 

claims. The Increased Liabilities Damages calculation is comprised of the following: (1) 

amounts received by the Breitling entities from investors, less (2) refunds and/or disbursements 

to investors, less (3) the value of any remaining assets held by the Receivership Estate.  It is 

my understanding that the value of the remaining assets within the Receivership Estate is zero 

or negligible since such amounts, if any, are expected to be offset by administrative expenses

of the receivership.351 My calculation of the Increased Liabilities Damages includes amounts 

related to BOG, BRC, BECC, Crude, and Patriot, all of which were entities controlled by 

Faulkner and used to perpetrate and carry on his fraudulent scheme.  Furthermore, BECC and 

349 These include the following Enforcement Action defendants: Chris Faulkner (and his related entities Advanced 
Management, Advertising Management, Excel Management, Grand Mesa Investments, and Range Quest 
Resources), Jeremy Wagers, Judson (“Rick”) Hoover, Parker Hallam (and his related entity Ark Field Services), 
Joseph Simo (and his related entity Simo Energy), Dustin Michael Miller Rodriguez (and his related entity E&P 
Research), Beth Handkins, and Gilbert Steedley (and his related entities Blackseed Enterprise and INU Inc).
Furthermore, I understand from counsel that disbursements to Breitling sales personnel and their related entities are 
also subject to this damage claim, including Terrance Ballard (and his related entities Ballard Gold Group, Rothstein 
& Ballard, and MBC Consulting), Jacob Herrera (and his related entities Boardwalk Consulting Group and JH Field 
Services), Michael Bowen (and his related entity Legacy Consulting), Robert Morgan (and his related entity R. 
Morgan Group Inc.), Alfred Teran (and his related entity Royal Mesa), Bob Baker (and his related entity TWB 
Associates), and Kim Chol (and her related entity C&H Group). See, RK-TAYLOR-00101421-1438; SEC-MB-E-
0027722-7723; SEC-BBVA-E-0000712; SEC-WELLSFARGO-P-0003141; and SEC-EXPERTPROD-0007. 
350 It is my understanding that Plaintiff will present evidence as to the expenses and professional fees he has incurred 
in administering the Receivership Estate (which are filed of public record in the main SEC v. Breitling action) via 
disclosure responses and supplemented up to the date of trial, as well as any increase in trade debt.  I reserve the 
right to supplement my analysis upon receipt of such information.
351 Per discussion with Plaintiff.
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Crude started operations in December 2013 whereas Patriot was formed in March 2015.  It is 

my opinion that damages sustained by the Receivership Estate would not have occurred during 

the relevant damage periods described below but for Defendants’ alleged actions and/or but 

for Faulkner’s and other Breitling officers’ breaches of fiduciary duty in the case of the claim 

that Defendants participated in such breaches. 

106. The calculation of the Misappropriation Damages is based upon (1) the amount of net bank 

disbursements and payroll disbursements to Faulkner, the other Enforcement Action 

defendants, or the entities they controlled; (2) bonus and payroll disbursements made to 

Breitling sales personnel or their related entities who were involved in marketing and selling 

the fraudulent securities;352 (3) apparent personal expenses based on the Bank Statement 

Database; (4) apparent personal expenses charged to the AMEX credit cards; and (5) payments 

for legal expenses incurred in connection with the defense of the SEC’s investigation of 

Breitling.353 It is my opinion that the Misappropriation Damages would not have occurred had 

Defendants withdrawn and notified the SEC of their findings no later than December 2013 and 

also that from a financial perspective the Misappropriation Damages result in an amount that 

would reasonably compensate Plaintiff for Faulkner’s breaches of fiduciary duty owed to the 

Breitling entities concerning the misappropriated funds. 

107. Further, many of the expenditures made by Faulkner and others were not adequately 

documented with regard to the business purpose.   However, as Faulkner admitted, many of 

the expenditures were used for purposes that were personal in nature.354 As such, I have treated 

such expenses, such as meals and entertainment, travel, and others355 as apparent personal 

expenditures in connection with my analysis of Items 3 and 4 from the preceding paragraph. 

108. For purposes of my analysis, I have been asked to present damages for four discrete 

damages periods: (1) for both the Malpractice and Breach of Fiduciary Duties Claims, from 

December 19, 2013 (the date Defendants were aware of the significant indicia of fraud and 

illegal acts and misrepresentations made to investors as discussed above and should have 

withdrawn and notified the SEC of their findings) to August 1, 2014 (the “First Analysis 

352 It is my understanding that such disbursements would not have been incurred had the fraud ceased during the 
discrete damage periods.
353 This includes payments to the law firms Vinson & Elkins, Friedman & Feiger, and Kelly Hart & Hallman.
354 Amended Factual Resume, pp. 5-6.
355 See, Exhibits 7 and 8 for a complete listing of categories deemed to be apparent personal expenses.
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Period”), which I assume is the date by which the SEC had likely obtained sufficient (albeit 

disputed) evidence via subpoenas the SEC issued to Rothstein to have sought relief to prevent 

Breitling from selling additional securities to investors; (2) for both the Malpractice and Breach 

of Fiduciary Duties Claims, from December 19, 2013 to January 27, 2015, which is the date 

of an SEC PowerPoint presentation setting forth its fraud findings and recommendation to file 

an enforcement action (the “Second Analysis Period”);356 (3) for both the Malpractice and

Breach of Fiduciary Duties Claims, from December 19, 2013 to September 4, 2015, which is 

the date that BECC issued a Form 8-K disavowing its previously-issued financials statements 

(the “Third Analysis Period”);357 and (4) for the Breach of Fiduciary Duties Claim only, from 

December 19, 2013 to June 24, 2016, which is the date of the filing of the Original Complaint 

by the SEC (the “Fourth Analysis Period”).358

109. In order to conduct my analysis, I utilized information obtained from the SEC as well as 

the work performed by Mr. Rodney Sowards of Veritas Advisory Group, Inc. (“Veritas”) in 

support of Mr. Sowards’ expert report dated August 7, 2017 (the “Sowards Expert Report”) 

related to the sources and uses of proceeds from Breitling’s investors.359 In general, the 

primary sources of information produced by the SEC which I utilized for my analysis include 

databases containing bank statement information (the “Bank Statement Database”) and 

American Express credit card statements (the “AMEX Database”) (collectively, the “SEC 

Databases”), supporting documentation such as bank records (e.g. bank statements and check 

copies) and credit card statements, documentation from JC Data regarding distributions of oil 

and gas revenue payments to investors (the “JC Data”), as well as payroll information produced 

by CoAdvantage and Intuit, accounting records, CIMs, and other information.360

110. The Bank Statement Database includes a compilation of transactional data derived from 

Breitling bank records, including funds received and disbursed to investors, payments made to 

Faulkner and his related entities, transfers among the Breitling bank accounts, prospect-related 

expenses, production revenue, etc.  The AMEX Database includes transactional data related to 

356 RK-TAYLOR-00007913; Deposition of Bertrand Maimo dated May 22, 2019, p. 242.
357 Breitling Energy Corporation, Form 8-K dated September 4, 2015.
358 Original SEC Complaint.
359 Expert Report of Rodney Sowards dated August 7, 2017.
360 See, Exhibit C.
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the Breitling American Express credit cards, including, among other things, charges made by 

Faulkner and payments from the Breitling entities.

111. Furthermore, I received and relied upon information produced by Veritas, including work 

papers prepared in connection with the Sowards Expert Report.  As described in the Sowards 

Expert Report, Veritas reviewed tens of thousands of pages of information that was provided 

by the SEC and performed a variety of quality control procedures and tests, which included 

testing a statistical sample of transactions, to ensure the SEC Databases were complete and 

reliable for the purposes of its work.361 Next, after Veritas was satisfied with respect to the 

completeness and reliability of the SEC Databases, Veritas performed analyses and 

calculations using the SEC Databases and other source documents that had been produced by 

the SEC.362 In particular, Veritas categorized all vendors identified in the SEC Databases into 

expense types, and also utilized additional documentation provided by the SEC to supplement 

the SEC Databases (for example, Veritas utilized investor names identified in the JC Data in 

order to identify offering information within the Bank Statement Database).363  

112. After obtaining an understanding of the work performed by Mr. Sowards and his Veritas 

team, BRG conducted a variety of procedures to gain comfort with the information contained 

in the SEC Databases as well as the work performed by Mr. Sowards.  This involved selecting 

a statistical sample of the transactions reflected in Attachment A (the “Sowards Bank 

Statement Database”) and Attachment B (the “Sowards AMEX Database”) to the Sowards 

Expert Report (collectively, the “Sowards Databases”) – which were derived from the SEC 

Databases – and reviewing the source documents for the data contained therein. Table 4 below 

shows my calculation of the minimum required sample size of 385 based on a confidence level 

of 95% and a margin of error of 5%.364

361 Expert Report of Rodney Sowards dated August 7, 2017, p. 3-4.  Also, per discussions with Mr. Sowards and 
Veritas personnel.
362 Expert Report of Rodney Sowards dated August 7, 2017, p. 4.
363 Expert Report of Rodney Sowards dated August 7, 2017, p. 4.
364 https://online.stat.psu.edu/stat200/lesson/8/8.1/8.1.1/8.1.1.3. 
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Table 4 

113. Based on my calculation, I have selected 385 entries within each of the Sowards Databases 

for review.365 In addition, Veritas compiled a database of Breitling payroll data derived from 

payroll information produced by CoAdvantage and Intuit (the “Payroll Database”).366 Similar 

to the procedures performed for the Sowards Databases, BRG selected a statistical sample of 

385 entries reflected in the Payroll Database and reviewed the underlying source documents 

for accuracy and completeness.  

114. Furthermore, BRG has prepared a database of investor- and prospect-related information 

derived from subscription agreements and copies of checks deposited into various bank 

accounts (the “BRG Database”)367 in order to perform a more comprehensive analysis to 

further validate the investor transactions reflected in the Sowards Bank Statement Database,

as well as to identify additional investors and supplement the Sowards Bank Statement 

Database. The following section describes the general methodology and the procedures that 

BRG performed to validate the SEC Databases, as well as the work of Mr. Sowards for 

purposes of my damages analysis.

A. Testing of Sampled Transactions from the SEC Databases

115. With regard to the data that is originally contained in the SEC Databases, BRG reviewed 

the underlying bank and credit card statements related to the sampled transactions to verify the 

accuracy and completeness of the information.  In particular, BRG agreed the transaction 

information for each of the statistically sampled entries to the underlying statements to verify 

the accuracy of the data.  BRG also compared the running balances pertaining to the sampled 

365 For each of the Sowards Databases, I assigned entries a random non-integer number between 0 and 1, sorted the 
entries in descending order, numbered the entries, and flagged all entries less than or equal to 385 for review.
366 Payroll and Compensation (Table S).xlsx.  
367 See, Appendix A produced in native electronic format.

Description Input Equation

Z-score (CL = 95%) 1.96 [A]
Margin of Error 5% [B]
Population Proportion 50% [C]
Required Sample Size 385 [D] = ([A]/[B])^2 x [C] x (1–[C])
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transactions to verify that the information was complete.  With respect to the sampled 

transactions, BRG did not identify any material differences between the information originally 

produced in the SEC Databases and the underlying source documents.368  Therefore, I have 

concluded that the information originally produced in the SEC Databases and utilized in the 

Sowards Databases is complete and reliable.

B. Testing of Sampled Transactions from the Sowards Databases

116. BRG also performed various quality control procedures in order to assess the reliability 

and accuracy of the work performed by Veritas. First, BRG reviewed certain columns added 

by Veritas in the Sowards Databases based on relevant information originally contained in the 

SEC Databases (the “Original SEC Data Fields”).369 Based on our comparison of these added 

columns against the Original SEC Data Fields, BRG made only minor revisions with respect 

to Veritas’ identification of AMEX credit card payments.370 Veritas also made additions to 

the SEC Databases based on data or information that is not originally contained in the SEC 

Databases, including, among other things, (1) the identification and categorization of payees 

and payors in both SEC Databases and (2) the categorization of deposits and disbursements 

within the SEC Databases.371 These added columns by Veritas typically require a certain level 

of judgment and have a direct impact on BRG’s quantification of damages.  BRG’s review of 

these additions is described in further detail below.

a. Identification and Categorization of Payees and Payors Within the SEC 
Databases

117. In connection with Veritas’ identification and categorization of payees and payors within 

the SEC Databases, BRG researched the payees and payors identified in the sampled 

368 I understand that the SEC Databases were compiled using Optical Character Recognition (OCR) software, and as 
such, minor errors may appear on occasion.  In the aggregate, however, any differences between the information 
originally produced in the SEC Databases and the underlying source documents were immaterial.
369 Columns added by Veritas include BOG and BECC Phase categorizations, offering based on account name, 
identification of deposits and disbursements, identification of transfers between Breitling entities, identification of 
transactions with Enforcement Action defendants, and identification of AMEX credit card payments.
370 For example, Veritas may have identified certain transactions as AMEX credit card payments although such 
transactions may have related to reversals or purchase returns.  See, Appendix B.
371 Other Veritas additions which BRG tested include Veritas’ identification of various production revenue and 
prospect-related expenses in the Bank Statement Database, as well as the identification of the account holders 
associated with each AMEX Database entry.  See, Appendix B for adjustments made based on BRG’s testing. 
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transactions to assess the reliability of Veritas’ identification and categorization process. To 

the extent that BRG identified a need to revise the identified name and/or category of a given 

payee or payor, BRG adjusted all entries pertaining to that payee or payor.  In doing so, BRG 

made certain revisions372 but did not identify any material discrepancies between BRG and 

Veritas’ categorizations.  Therefore, I have concluded that Veritas’ identification of payee and 

payor names and categories are reliable.

b. Categorization of Deposits and Disbursements Within the SEC Databases

118. With respect to Veritas’ categorizations of deposits and disbursements within the SEC 

Databases, I note that Veritas further categorized the bank statement entries into disbursement 

and deposit categories whereas the AMEX entries are only categorized by payee and payor 

categories.  For the sampled transactions, BRG reviewed Veritas’ bank statement deposit and 

disbursement categories by cross-referencing such classifications against the check memos, 

transaction descriptions, and other transaction details contained within the Bank Statement 

Database (which have been vouched to the underlying supporting documents as described 

above). In connection with this process, BRG identified additional payroll entries pertaining 

to bonus payments that were previously identified as unknown or general payroll transactions.  

BRG made revisions to these particular items373 but did not identify any material discrepancies 

between BRG and Veritas’ deposit and disbursement categorizations.  Therefore, I have 

concluded that the Sowards Bank Statement Database is reliable with respect to deposit and 

disbursement categorizations.  

119. Finally, BRG also reviewed Veritas’ process for categorizing Faulkner’s apparent personal 

expenses in both SEC Databases for the sampled transactions.  Based on BRG’s review of the

source documents which underlay the SEC and Sowards Databases, information sufficient to 

distinguish between personal and business-related expenses within the meals, entertainment, 

and travel categories is not available.  This is consistent with Rothstein’s own audit findings.374

However, I note that Faulkner admits to making substantial personal purchases, including the 

commission of custom pieces of art and several luxury automobile purchases, using Breitling 

372 See, Appendix B.
373 See, Appendix B.
374 Original SRM [SEC Exhibit 163], p. 3; Deposition of Michael Nymeyer dated September 30, 2014, pp. 107-108.
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entity funds.375 He also misappropriated investor funds “for extravagant personal expenses, 

including lavish meals and entertainment, international travel, cars, jewelry, gentlemen’s 

clubs, and personal escorts.”376 Therefore, notwithstanding my review of any additional 

information that may be produced after the submission of this report, I consider it appropriate 

to assume that the entire sum of meals, entertainment, travel disbursements, and disbursements 

for other categories reflected in Exhibits 7 and 8 are deemed apparent personal expenses.

C. Testing of Sampled Transactions from Third-Party Payroll Data

120. As described briefly above, Veritas compiled the Payroll Database based on detailed 

payroll records produced by CoAdvantage and Intuit.377 The Payroll Database is used by BRG 

to quantify a portion of the Misappropriation Damages.  Similar to the procedures performed 

for the Sowards Databases, BRG applied the same statistical sampling method described above 

to select 385 entries reflected in the Payroll Database for testing, and reviewed the underlying 

source documents for accuracy and completeness.  After adjusting for the duplicate entries 

associated with 30 transactions,378 BRG was able to reconcile the two sources without 

exception. Based on my performance of the procedures described above, I have therefore 

concluded that the Payroll Database is reliable for purposes of my analysis.

D. Testing of Investor Transactions

121. In addition to the statistical sampling described above, BRG further tested Veritas’ 

identification of investor deposits and disbursements, which has a direct impact on BRG’s 

calculation of damages.  With respect to the investor transactions, I understand that Veritas 

identified investors (hereafter, “known investors”) when it was able to trace their names from

the JC Data to the names reflected in the Sowards Bank Statement Database.  Furthermore, I 

375 Amended Factual Resume, pp. 5-6.
376 Amended SEC Complaint, p. 2.
377 Payroll and Compensation (Table S).xlsx; SEC-CoAdvantage-E-0000001 - SEC-CoAdvantage-E-0000164; INT-
Breitling_000001 - INTBreitling_000003; SEC-INTUIT-E-0000001 - SEC-INTUIT-E-0000004.
378 BRG identified the potential duplicate entries in the Payroll Database by determining whether the combined 
information in certain fields for each entry appeared more than once.  In doing so, BRG identified 37 potential 
duplicate entries associated with net pay totaling $118,462.  BRG reviewed the source documents for each of these 
entries and determined that 30 entries associated with net pay equal to $96,023 were in fact duplicative, out of total 
net pay of approximately $4.8 million that was originally contained in the Payroll Database.  I have excluded these 
duplicate entries from my analysis.
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understand that Veritas classified possible investors (hereafter, “possible investors”) when 

documentary evidence contained names that could not be vouched to the JC Data but 

referenced Breitling prospects or other broad investment terms (e.g., completion funds, drilling 

and testing, etc.).

122. In order to assess Veritas’ investor identifications, BRG first vouched known investor 

names to the JC Data.  BRG also cross-referenced possible investor names with known investor 

names in order to identify known investors that had been identified by Veritas as possible 

investors due to immaterial variations in the names (e.g., misspellings, the inclusion or 

exclusion of special characters, or varied name order).  To the extent BRG determined that 

known investors had also been identified by Veritas as possible investors, BRG revised their 

identifications.  BRG then traced names from the JC Data to the Sowards Bank Statement 

Database to identify any additional known investors that were not already identified as such in 

the Sowards Bank Statement Database.  BRG also performed this analysis utilizing BRC client 

lists provided by the Receiver.379 To the extent that tracing names from the JC Data or BRC 

client lists resulted in the identification of additional investors, BRG revised the investors’ 

identifications.380

123. As I described briefly above, I also utilized the BRG Database to supplement my analysis

of the SEC and Sowards Databases.  The BRG Database consists of information obtained from 

copies of checks deposited into Breitling bank accounts as well as subscription agreements,381

and included details related to, among other things, investor names and transactional details 

such as the investment property and the number of units purchased.  BRG traced information 

in the BRG Database to the Sowards Bank Statement Database in order to (1) further identify 

previously unidentified investors and (2) further ensure the completeness of the Sowards Bank 

379 See, BR-JEBEDIAH II ROYALTY SPREADSHEET, reflecting fractional interest (1).xlsx; BR-JEREMIAH 
ROYALTY SPREADSHEET, reflecting fractional interest FOR NANCY (2).xlsx; BR-JERICHO ROYALTY 
SPREADSHEET reflecting fractional interest TOTAL (3).xlsx; CLIENT LIST-BR JEBEDIAH (1).xlsx; CLIENT 
LIST-BR JONAH for Chris.xlsx; CLIENT LIST-BR JOSIAH.xlsx; Combined client list 7_27_2015.xlsx; Copy of 
BR-JOSHUA ROYALTY updated as of 04-01-14.xlsx; and DAILY BLOTTER-Crude Royalties Babylon 9.17 
(1).xlsx.
380 See, Appendix B.
381 See, BOG Subscription Agreement #1.pdf; Breitling O&G Subscription Agreement NDBurkeMountrail.pdf; 
Breitling O&G Subscription Agreement OKAlfalfa.pdf; Breitling O&G Subscription Agreement 
OKPottowatomie.pdf; Breitling O&G Subscription Agreement TXHemphill.pdf; Crude Energy Subscription 
Agreements TXSterling.pdf; Crude, Patriot and BOG Subscription Agreements.pdf; andPatriot Energy Subscription 
Agreements TXSterling.pdf. 
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Statement Database with respect to investor transactions.  To the extent that additional known 

investors were identified, BRG revised such classifications in the Sowards Bank Statement 

Database.382

124. Finally, BRG also reviewed the source documents associated with investors that remained 

identified as possible investors after performing the procedures described above.   To the extent 

that the transaction source documents reference specific Breitling prospects or offerings, BRG 

re-categorized the possible investors as known investors.  After revising the investor 

identifications, BRG further reviewed the deposit and disbursement categories and revised 

them to the extent that such categories required additional revisions following the investor 

identification adjustments.383 I have summarized the results of BRG’s revisions to the investor 

identifications in Table 5 below.

Table 5384

E. Conclusion

125. Based on BRG’s review and testing of the SEC Databases, Sowards Databases, and Payroll 

Database, I concluded that the information contained in the SEC Databases and the work 

performed by Mr. Sowards could be relied upon for purposes of my assessment of Breitling’s 

382 See, Appendix B.
383 See, Appendix B.
384 The total number of unique names decreased due to BRG’s consolidation of investor names that were treated as 
discrete investors but appeared to be related (e.g., “Paula Turner” and “TURNER, PAULA”).

Category Veritas BRG

Known Investors:
Unique Names 840 1,080
% of Total Unique Names 61.1% 96.3%

Possible Investors:
Unique Names 534 41
% of Total Unique Names 38.9% 3.7%

Known & Possible Investors:
Unique Names 1,374 1,121
% of Total Unique Names 100.0% 100.0%
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damages in this matter after making certain revisions as discussed above and reflected in a

detailed schedule of BRG’s revisions to the databases and Veritas’ work product in Appendix 

B.385 BRG’s underlying work product pertaining to the SEC and Sowards Bank Statement 

Databases, SEC and Sowards AMEX Databases, and Payroll Database are attached as 

Appendix C, Appendix D, and Appendix E, respectively.386

126. As discussed above, the Increased Liability Damages represent the harm to the 

Receivership Estate and to the Breitling entities’ ability to repay their creditors and/or 

investors, and are summarized in Table 6 below. 

Table 6 

127. It is my opinion that the Increased Liability Damages for the First Analysis Period, the 

Second Analysis Period, and the Third Analysis Period are the result of Rothstein’s audit 

failures, professional negligence and violation of audit standards as described above. It is my 

opinion that the Increased Liability Damages for all four Analysis Periods are the result of 

Faulkner’s and other Breitling officers’ alleged breaches of fiduciary duty.  

128. The Increased Liability Damages are distinct from direct investor damages. For example, 

my understanding from counsel is that under Texas law the Breitling investors would only 

have a claim against Rothstein for aiding and abetting Breitling’s violations of the Texas 

Securities Act (“TSA”), and that the damages for said claim would include a statutory interest 

component under the TSA which is not part of my Increased Liability Damages model.

Additionally, I understand that damages related to fraud claims that may be asserted by 

investors may also be based on a benefit of the bargain analysis in the state of Texas.

385 Produced in native electronic format.
386 Produced in native electronic format.

Description
First Analysis

Period
(12/19/13 – 8/1/14)

Second Analysis
Period

(12/19/13 – 1/27/15)

Third Analysis
Period

(12/19/13 – 9/4/15)

Fourth Analysis
Period

(12/19/13 – 6/24/16)

Increased Liability Damages:
Gross Investor Deposits 31,963,359$ 49,731,734$ 63,981,880$ 67,464,137$
Less: Investor Disbursements and Refunds (6,427,981) (11,243,950) (13,687,025) (14,988,607)

Total Increased Liability Damages 25,535,378$ 38,487,783$ 50,294,855$ 52,475,529$

Case 3:19-cv-01594-D   Document 109   Filed 01/19/21    Page 72 of 126   PageID 9054Case 3:19-cv-01594-D   Document 109   Filed 01/19/21    Page 72 of 126   PageID 9054



Expert Report of Saul Solomon
Confidential August 14, 2020

Page 68

129. As described above, the Misappropriation Damages are comprised of the following: (1) the 

amount of net bank disbursements and payroll disbursements to Faulkner, the other 

Enforcement Action defendants, or the entities they controlled;387 (2) bonus and payroll 

disbursements made to Breitling sales personnel or their related entities;388 (3) apparent 

personal expenses based on the Bank Statement Database;389 (4) apparent personal expenses 

charged to the AMEX credit cards;390 and (5) payments for legal expenses incurred in 

connection with the defense of the SEC’s investigation of Breitling.391 Table 7 summarizes 

my calculation of the Misappropriation Damages for each of the discrete damage periods.

Table 7 

130. It is my opinion that the Misappropriation Damages for the First Analysis Period, the 

Second Analysis Period, and the Third Analysis Period are the result of Rothstein’s audit 

failures, professional negligence and violation of audit standards as described above.  It is my 

opinion that the Misappropriation Damages for all four Analysis Periods are the result of 

Faulkner’s and other Breitling officers’ alleged breaches of fiduciary duty and represents funds 

387 With respect to the net bank disbursements to these parties, I utilized the Sowards Bank Statement Database, after 
adjustments, to quantify such amounts.  I note that these disbursements include bonus payments.  Payroll 
disbursements to these parties are derived from the Payroll Database, after adjustments.
388 Bonus payments are calculated utilizing the Sowards Bank Statement Database, after adjustments.  Payroll 
disbursements are derived from the Payroll Database, after adjustments, and the Sowards Bank Statement Database, 
after adjustments. 
389 Based upon the categorization of deposit and disbursements from the Sowards Bank Statement Database, after 
adjustments.  See, Exhibit 7 for a  listing of the categories deemed as apparent personal expenses reflected in the 
Sowards Bank Statement Database.
390 Based upon the categorization of payments and charges from the Sowards AMEX Database, after adjustments.  
See, Exhibit 8 for a  listing of the categories deemed as apparent personal expenses reflected in the Sowards AMEX 
Database.
391 I utilized the Sowards Bank Statement Database and the Sowards AMEX Database to quantify these legal 
payments.

Description
First Analysis

Period
(12/19/13 – 8/1/14)

Second Analysis
Period

(12/19/13 – 1/27/15)

Third Analysis
Period

(12/19/13 – 9/4/15)

Fourth Analysis
Period

(12/19/13 – 6/24/16)

Misappropriation Damages:
Disbursements to Enforcement Action Defendants and Related Parties ("RP") 3,531,132$ 5,925,969$ 9,077,542$ 9,965,558$
Disbursements to Breitling Sales Personnel and RP 2,050,669 3,451,972 4,651,577 5,171,436
Apparent Personal Expenses from the Bank Statement Database 2,845,661 4,396,579 7,141,752 8,147,742
Apparent Personal Expenses from the AMEX Database 3,624,632 7,739,496 8,543,319 8,543,319
Disbursements to Select Law Firms 826,413 1,304,355 2,034,032 2,320,865

Total Misappropriation Damages 12,878,507$ 22,818,371$ 31,448,221$ 34,148,920$
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that would and should not have been disbursed or paid from the Breitling entities’ accounts but

for the alleged wrongful conduct of Faulkner and his associates.

ASSUMPTIONS AND LIMITING CONDITIONS

131. This report is based solely upon the information that has been provided to me and is 

described in this report, and which I have considered based upon my education, training, and 

experience.  This report was prepared solely for use in this matter and should not be used for 

any other purpose.  Possession of this report, or a copy thereof, does not carry with it the right 

of publication of all or part of it, nor may it be used for any other purpose (other than stated 

above) without the previous written consent of BRG, and in any event only with proper 

authorization. This report reflects facts and conditions existing at the report date.  Subsequent 

events have not been considered, and I have no obligation to update my report for such events 

and conditions.

132. I understand that discovery in this matter is ongoing. I reserve the right to supplement this 

report at a later date if new or additional information becomes available, to the extent that it 

appropriate under applicable rules and feasible in the time available and I am requested to do 

so. 

* * * * * 

Respectfully submitted,

Saul Solomon
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Page 1
·1· · · · · · · · · · Little - 7-9-2020

·2· · · · · ·IN THE UNITED STATES DISTRICT COURT
· · · · · · · FOR THE NORTHERN DISTRICT OF TEXAS
·3· · · · · · · · · · · DALLAS DIVISION

·4· ·THOMAS L. TAYLOR, III, in· · §
· · ·his capacity as Court-· · · ·§
·5· ·appointed temporary· · · · · §
· · ·receiver for Breitling· · · ·§· · · CASE NO.:
·6· ·Energy Corp. et al.,· · · · ·§
· · · · · · · · · · · · · · · · · §· · 3:19-cv-01594-D
·7· · · · · Plaintiff· · · · · · ·§
· · · · · · · · · · · · · · · · · §
·8· ·V.· · · · · · · · · · · · · ·§
· · · · · · · · · · · · · · · · · §
·9· ·ROTHSTEIN KASS P.A. d/b/a· · §
· · ·ROTHSTEIN KASS & CO. P.C.,· ·§
10· ·ROTHSTEIN KASS & COMPANY,· · §
· · ·PLLC and BRIAN MATLOCK,· · · §
11· · · · · · · · · · · · · · · · §
· · · · · · Defendants.· · · · · ·§
12

13

14

15
· · · · · · · · · REMOTE VIDEO DEPOSITION OF
16
· · · · · · · · · · · J. MITCHELL LITTLE
17
· · · · · · · · · · · · Dallas, Texas
18
· · · · · · · ·Thursday, 9th day of July, 2020
19

20

21

22

23· · ·Reported by:

24· · ·Daniel J. Skur, Notary Public and CSR

25· · ·Job No. 180555

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f
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Page 2
·1· · · · · · ·Little - 7-9-2020

·2

·3

·4

·5

·6· · · · · · · · ·9th day of July, 2020

·7· · · · · · · · ·10:10 a.m. - 5:13 p.m.

·8

·9

10· · · · ·Remote Video Deposition of J.

11· ·MITCHELL LITTLE, located in Frisco, Texas,

12· ·before Daniel J. Skur, Notary Public and

13· ·Certified Shorthand Reporter in and for the

14· ·State of Texas located in Waxahachie,

15· ·Texas.

16

17

18

19

20

21

22

23

24

25

Page 3
·1· · · · · · · · · Little - 7-9-2020

·2· ·A P P E A R A N C E S:

·3· · · · Castillo & Snyder

· · · · · Attorney(s) for the Plaintiff

·4· · · · One Riverwalk Place

· · · · · 700 N. St. Mary’s Street

·5· · · · San Antonio, Texas 78205

·6· · · · BY:· ·Edward Snyder, Esq.

·7

·8· · · · Paul Hastings

· · · · · Attorney(s) for Defendants

·9· · · · 515 South Flower Street

10· · · · Los Angeles, California 90071

11· · · · BY:· ·Thomas Zacarro, Esq.

12· · · · · · · Joseph Montoya, Esq.

13

14· · · · Cobb Martinez Woodward

· · · · · Attorney(s) for the Witness

15· · · · 1700 Pacific Avenue

16· · · · Dallas, Texas 75201

17· · · · BY:· ·Daniel Tostrud, Esq.

18· · · · · · · Nathan White, Esq.

19

20· ·ALSO PRESENT:

21· · · · · · · THOMAS L. TAYLOR, III

22· · · · · · · Jonathan Popham, Videographer

23

24

25

Page 4
·1· · · · · · · · · Little - 7-9-2020

·2· · · · · · · IT IS HEREBY STIPULATED AND AGREED

·3· ·by and between the attorneys for the respective

·4· ·parties herein, that filing and sealing be and

·5· ·the same are hereby waived.

·6· · · · · · · IT IS FURTHER STIPULATED AND AGREED

·7· ·that all objections, except as to the form· of

·8· ·the question, shall be reserved to the

·9· ·time of the trial.

10· · · · · · · IT IS FURTHER STIPULATED AND AGREED

11· ·that the within deposition may be sworn to and

12· ·signed before any officer authorized to

13· ·administer an oath, with the same force and

14· ·effect as if signed and sworn to before the

15· ·Court.

16· · · · · · · · · · · ·- oOo -

17

18

19

20

21

22

23

24

25

Page 5

·1· · · · · · · ·Little - 7-9-2020
·2· · · · · · ·P R O C E E D I N G S
·3· ·REMOTE REALTIME VIDEO ORAL DEPOSITION OF
·4· · · · · · · ·J. MITCHELL LITTLE
·5· · · · · ·(REPORTER NOTE:· This deposition is
·6· · ·being conducted remotely in accordance with
·7· · ·the Current Emergency Order regarding the
·8· · ·COVID-19 State of Disaster.
·9· · · · · ·Today's date is the 9th day of
10· · ·July, 2020.· The time is 10:10 a.m. Central
11· · ·Standard Time.· The witness is located in
12· · ·Frisco, Texas.)
13· · · · · ·VIDEOGRAPHER:· Good morning,
14· · ·Counselors.· My name is Jonathan Popham.  I
15· · ·am the legal videographer in association
16· · ·with TSG Reporting, Incorporated.
17· · · · · ·Due to the severity of the COVID-19
18· · ·outbreak and following the practices of
19· · ·social distancing, I will not be in the
20· · ·same room with the witness, but will record
21· · ·this video deposition remotely.· The court
22· · ·reporter, Dan Skur, also will not be in the
23· · ·same room and will swear the witness
24· · ·remotely.
25· · · · · ·Do all parties stipulate to the

TSG Reporting - Worldwide· · 877-702-9580TSG Reporting - Worldwide· · 877-702-9580
YVer1f
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Page 6

·1· · · · · · ·Little - 7-9-2020
·2· ·validity of this video recording and remote
·3· ·swearing and that it will be admissible in
·4· ·the courtroom as if it had been taken
·5· ·following Rule 30 and other rules of the
·6· ·Federal Rules of Civil Procedure?
·7· · · · ·MR. ZACARRO:· Defendants stipulate.
·8· · · · ·MR. SNYDER:· Plaintiff stipulates.
·9· · · · ·MR. TOSTRUD:· Dan Tostrud, on behalf
10· ·of the witness, stipulates.
11· · · · ·VIDEOGRAPHER:· All set.· This is the
12· ·start of media number 1 of the video
13· ·deposition of Mitch Little, in the matter
14· ·of Thomas L. Taylor III, in his capacity as
15· ·court-appointed temporary receiver for
16· ·Breitling Energy Corporation, et al. versus
17· ·Rothstein Kass PA, doing business as
18· ·Rothstein, Kass & Company PC, Rothstein,
19· ·Kass & Company PLLC, and Brian Matlock.
20· · · · ·This matter is in the United States
21· ·District Court for the Northern District of
22· ·Texas, Dallas Division, Case Number
23· ·3:19-CV-01594-T.
24· · · · ·This deposition is taking place on
25· ·July 9th, 2020, at approximately 10:12 a.m.

Page 7

·1· · · · · · · · · Little - 7-9-2020
·2· · · · Central Time.
·3· · · · · · · Counsel, please introduce yourselves
·4· · · · for the record.
·5· · · · · · · MR. SNYDER:· Ed Snyder on behalf of
·6· · · · the plaintiff, Tom Taylor.
·7· · · · · · · MR. ZACARRO:· Thomas Zacarro on
·8· · · · behalf of the defendants, Rothstein, Kass
·9· · · · and Brian Matlock.
10· · · · · · · MR. MONTOYA:· Joseph Montoya --
11· · · · · · · MR. TOSTRUD:· Dan Tostrud on behalf
12· · · · of the witness, Mitch Little.
13· · · · · · · MR. WHITE:· Nathan White also on
14· · · · behalf of the witness.
15· · · · · · · · ·J. MITCHELL LITTLE,
16· · having been duly sworn to tell the truth, the
17· · · ·whole truth and nothing but the truth,
18· · · · · · · · testified as follows:
19· · · · · · · · · · (10:10 a.m.)
20· · · · · · · MR. ZACARRO:· Are we ready to
21· · · · proceed?
22· · · · · · · THE REPORTER:· Yes, sir.
23· · · · · · · VIDEOGRAPHER:· Yes, sir.
24· · · · · · · · · · ·EXAMINATION
25· ·BY MR. ZACARRO:

Page 8

·1· · · · · · · · · Little - 7-9-2020
·2· · · · Q.· · Good morning, Mr. Little.· Thank you
·3· ·for appearing today in this bizarre COVID-19
·4· ·world.
·5· · · · · · · My name is Tom Zacarro.  I
·6· ·introduced myself a moment ago.· My firm
·7· ·represents Rothstein, Kass and Brian Matlock in
·8· ·this lawsuit.· You and I have never met before;
·9· ·is that correct?
10· · · · A.· · No, sir.
11· · · · Q.· · And we've never spoken?
12· · · · A.· · No, sir.
13· · · · Q.· · Or corresponded by email; is that
14· ·correct?
15· · · · A.· · No, sir.
16· · · · Q.· · Okay.· You say "no, sir," you mean
17· ·it is correct that we've never communicated by
18· ·email?
19· · · · A.· · That's correct.
20· · · · Q.· · All right.· I know you have taken
21· ·depositions in your lifetime--probably many and
22· ·at least one that I'm aware of--but
23· ·nonetheless, I just want to go over some of the
24· ·ground rules to make sure that we're all on the
25· ·same page for this deposition.

Page 9

·1· · · · · · · · · Little - 7-9-2020
·2· · · · A.· · Wonderful.
·3· · · · Q.· · You realize today that you're under
·4· ·oath, correct?
·5· · · · A.· · I do.· I do.
·6· · · · Q.· · And you also realize that I'm
·7· ·entitled -- we are entitled to the best
·8· ·testimony you're able to provide under these
·9· ·circumstances.
10· · · · · · · Is there any reason why you're
11· ·unable to provide your best testimony to the
12· ·best of your recollection today?
13· · · · A.· · The only thing I can think of is
14· ·time, considering some of the matters that are
15· ·at issue in this case are up to and over ten
16· ·years old.· Other than that, no.
17· · · · Q.· · Of course.· No, I understand, and
18· ·we'll do our best to refresh your recollection
19· ·when necessary.
20· · · · · · · As the court reporter said a moment
21· ·ago, he can only take one of us -- take down
22· ·one of us at a time.· So if you would please
23· ·wait until I finish my question until you start
24· ·an answer and I'll try to do the same so we're
25· ·not speaking over each other.· Is that
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·2· ·had engaged to do that, and I have reasons to
·3· ·believe that, that I can explain.
·4· · · · · · · But he wanted us to work on
·5· ·preparing private placement memoranda
·6· ·disclosure documents for securities offerings
·7· ·that were in good -- in good form, and one of
·8· ·the worst things that you can go do is just
·9· ·give someone a memorandum and then not tell
10· ·them how to use it.
11· · · · · · · So when we say Reg D offering
12· ·advice, the idea is to provide a compliance
13· ·regime or a process by which the issuer and the
14· ·client can make sure that it is complying with
15· ·the securities laws.
16· · · · Q.· · And you don't think it was September
17· ·8, 2010, because you were otherwise involved in
18· ·other activities at that time, right?
19· · · · A.· · I was.
20· · · · Q.· · Preparing for the birth of your
21· ·twins?
22· · · · A.· · Yes.· Pacing at the hospital.· My
23· ·wife had preterm labor and she was hospitalized
24· ·for a month before they were born on
25· ·September 11th of 2010, and then they spent
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·2· ·seven weeks in the NICU at Baylor Grapevine.
·3· · · · Q.· · Everything turn out okay?
·4· · · · A.· · Better than okay.
·5· · · · Q.· · Great.
·6· · · · · · · So at this point, you were -- your
·7· ·firm was providing securities-related advice to
·8· ·Breitling Oil and Gas Corporation, correct?
·9· · · · A.· · Correct.
10· · · · Q.· · And this letter is directed to
11· ·Breitling Oil and Gas Corporation.
12· · · · · · · Did Scheef & Stone represent any
13· ·other Breitling entity at that time?
14· · · · A.· · Not that I am aware of.· As I sit
15· ·here right now, I did represent Chris Faulkner
16· ·on a personal matter that I believe I testified
17· ·to earlier.
18· · · · Q.· · What matter was that?
19· · · · A.· · So Chris was in a business with his
20· ·very long-term girlfriend, who he was no longer
21· ·with, and the business was called Constellate,
22· ·and the two of them were in a tiff about
23· ·something and I helped him resolve that fully
24· ·and finally.
25· · · · Q.· · Okay.· Were there other lawyers at
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·2· ·Scheef & Stone who worked on the Breitling
·3· ·representation?
·4· · · · A.· · Yes.
·5· · · · Q.· · Who were they?
·6· · · · A.· · Myself, Roger Crabb, and a number of
·7· ·other lawyers whose time entries are reflected
·8· ·on our bills.· I can give you for examples, but
·9· ·I cannot probably provide a completely
10· ·exhaustive list without reviewing the bills,
11· ·and even then, some of the billing codes have
12· ·changed because lawyers have come and gone.· So
13· ·I can try to explain that.
14· · · · Q.· · We'll show you the billing records
15· ·in a moment.
16· · · · · · · But I -- let me ask you a little bit
17· ·about Mr. Crabb.· Does Mr. Crabb -- is he a
18· ·litigator?
19· · · · A.· · No, he is not.
20· · · · Q.· · What is his area of practice?
21· · · · A.· · So Rocky Crabb came to our firm.· He
22· ·had worked as in-house counsel at a public
23· ·company and decided to go back into private
24· ·practice.· I would call him a securities M&A
25· ·corporate lawyer.
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·2· · · · Q.· · So do you know what services
·3· ·generally he provided to Breitling Oil and Gas?
·4· · · · A.· · Absolutely.· He prepared a private
·5· ·placement memorandum at the beginning of this
·6· ·relationship and helped prepare a compliance
·7· ·regime for Breitling Oil and Gas.
·8· · · · Q.· · Do you know how many private
·9· ·placement memoranda he prepared?· Was it one or
10· ·more than one?
11· · · · A.· · My belief, based on the review of
12· ·our email correspondence coming in and out of
13· ·the firm, was that he probably prepared more
14· ·than one.· But the way that Rocky would say it
15· ·is that he prepared what I'll call the master
16· ·or template document at the beginning of the
17· ·relationship as excellently as he could so that
18· ·it could be modified for future offerings, if
19· ·needed.
20· · · · Q.· · Did he also prepare subscription
21· ·agreements for investors, to your knowledge?
22· · · · A.· · Subscription -- so I considered that
23· ·as part of the private placement memorandum
24· ·package because those will typically come as an
25· ·exhibit or attachment including a purchaser
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·2· ·suitability questionnaire.· So it's my belief
·3· ·that he did.
·4· · · · Q.· · All right.
·5· · · · · · · MR. ZACARRO:· Let's mark a couple of
·6· · · · exhibits so I don't get too far ahead of
·7· · · · myself.· As Exhibit 5, let's mark -- you --
·8· · · · what I believe are the billing records for
·9· · · · your firm, which -- well, I'm not sure --
10· · · · I'm not sure these are numbered.
11· · · · · · · Joe, can you put up Tab 4.
12· · · · · · · MR. MONTOYA:· Yes.
13· · · · · · · (Exhibit 5 introduced.)
14· ·BY MR. ZACARRO:
15· · · · Q.· · Mr. Little, I can represent to you
16· ·that Exhibit 5 is a document provided to us by
17· ·the receiver.
18· · · · · · · MR. ZACARRO:· Can you -- Joe, can
19· · · · you give him control over that?
20· · · · · · · MR. MONTOYA:· (Complied.)
21· ·BY MR. ZACARRO:
22· · · · Q.· · I'd like to ask you, Mr. Little, if
23· ·this appears to be Scheef & Stone's billing
24· ·records relating to its representation of
25· ·Breitling Oil and Gas Corporation?
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·2· · · · A.· · They do.
·3· · · · · · · THE WITNESS:· Did you hear my
·4· · · · answer?
·5· · · · · · · THE REPORTER:· I wrote down "They
·6· · · · do."
·7· · · · · · · MR. ZACARRO:· No, I did not.· I'm
·8· · · · sorry.
·9· · · · · · · THE WITNESS:· I'm sorry.· You
10· · · · were -- you were looking at me like you
11· · · · were waiting for something.· These appear
12· · · · to be my bills --
13· · · · · · · MR. ZACARRO:· Okay.
14· · · · · · · THE WITNESS:· -- or our firm's.· Not
15· · · · -- not bills, but I'll call it transaction
16· · · · file list that shows the historical billing
17· · · · of these clients.
18· ·BY MR. ZACARRO:
19· · · · Q.· · Okay.· Let's just go down and
20· ·identify who some of these lawyers are by their
21· ·initials.
22· · · · · · · So JML, is that you?
23· · · · A.· · It is.
24· · · · Q.· · And RAC, is that Mr. Crabb?
25· · · · A.· · It is.
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·2· · · · Q.· · There's also DKB.· Do you know who
·3· ·that is?
·4· · · · A.· · I'm sorry.· DKB?
·5· · · · Q.· · Yes.· I think it --
·6· · · · A.· · I believe that is Dan Baxter, who
·7· ·was a paralegal at the time.
·8· · · · Q.· · Oh, okay.· And then there's an SKD.
·9· · · · A.· · That is Sara K. Dennis.
10· · · · Q.· · Okay.· And who was she?
11· · · · A.· · She was an associate in the
12· ·corporate section at our Dallas office.
13· · · · Q.· · All right.
14· · · · · · · MR. ZACARRO:· And then let's mark as
15· · · · Exhibit 6 an email from Roger Crabb to
16· · · · Chris Faulkner dated November 12th, 2010.
17· · · · Subject:· PPM feedback with an attachment,
18· · · · which is a confidential private placement
19· · · · memorandum.
20· · · · · · · Joe, can you put those up?
21· · · · · · · MR. MONTOYA:· Yes, one moment.· It's
22· · · · not -- it's still submitting the exhibit,
23· · · · so it won't let me bring up anyone's yet.
24· · · · · · · MR. ZACARRO:· So I'd like to mark as
25· · · · Exhibit 6 the document I just described.
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·2· · · · · · · (Exhibit 6 introduced.)
·3· ·BY MR. ZACARRO:
·4· · · · Q.· · Mr. Little, can you take a look at
·5· ·Exhibit 6 and identify it for the record,
·6· ·please.
·7· · · · A.· · This appears to be an email
·8· ·between -- or an email thread between Roger
·9· ·Crabb and Chris Faulkner.
10· · · · Q.· · All right.· And if you scroll
11· ·through, I think, three pages, it should be the
12· ·attachment, which is described as Breitling
13· ·Woodring Number 1.
14· · · · A.· · I need -- there is no attachment.
15· ·This is --
16· · · · Q.· · Just --
17· · · · · · · (Simultaneous conversation.)
18· · · · A.· · -- yeah, two pages.
19· · · · · · · MR. ZACARRO:· Joe, can you -- let's
20· · · · mark as Exhibit 7, then, the attachment.
21· · · · · · · (Exhibit 7 introduced.)
22· · · · · · · MR. ZACARRO:· Not as easy as handing
23· · · · an exhibit across the table.
24· · · · · · · THE WITNESS:· No, certainly not.  I
25· · · · understand.· I see it.· I have it.
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·2· ·worked for two of the biggest and best known
·3· ·firms in the world?
·4· · · · · · · MR. SNYDER:· Objection, form.
·5· · · · A.· · No question.· No question.
·6· · · · · · · MR. ZACARRO:· All right.· We've
·7· · · · been going about --
·8· · · · · · · THE WITNESS:· Hang on -- hang on
·9· · · · just one second.
10· · · · · · · MR. ZACARRO:· Oh.
11· · · · · · · THE WITNESS:· Yeah.· I was going to
12· · · · tell you to hang on a second to get some
13· · · · people out in the hall to get quiet, kind
14· · · · of like your office.· But if you want to
15· · · · take a break, I'm ready to take a break.
16· · · · · · · MR. ZACARRO:· Yeah, let's do that.
17· · · · · · · THE WITNESS:· Okay.
18· · · · · · · MR. ZACARRO:· It's 11:25.· Let's go
19· · · · off the record and come back about ten
20· · · · minutes?
21· · · · · · · THE WITNESS:· Okay.
22· · · · · · · MR. ZACARRO:· (Unintelligible.)
23· · · · · · · VIDEOGRAPHER:· We're going off the
24· · · · record at 11:25.· This marks the end of
25· · · · media number 1.
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·2· · · · · · · (Recess held.)
·3· · · · · · · VIDEOGRAPHER:· We're back on the
·4· · · · record at 11:40 a.m.· This marks the
·5· · · · beginning of media 2.
·6· ·BY MR. ZACARRO:
·7· · · · Q.· · Okay.· I'd like to go back to your
·8· ·billing records for a moment.
·9· · · · · · · MR. ZACARRO:· Joe, can you put that
10· · · · up on the screen.
11· · · · · · · MR. MONTOYA:· They're up now.
12· ·BY MR. ZACARRO:
13· · · · Q.· · All right.· If you can, can you go
14· ·to page 1?
15· · · · A.· · Sure.· Got it.
16· · · · Q.· · Just before the break, Mr. Little,
17· ·you had explained that Mr. Crabb's experience
18· ·is more in corporate securities, and one role
19· ·he had in connection with Breitling Oil and Gas
20· ·was to prepare the PPM, the private placement
21· ·memorandum, correct?
22· · · · A.· · The initial one, correct.
23· · · · Q.· · Yeah.· And if you look on the page
24· ·that's on the screen, the first page of the
25· ·billing records, you see an entry on, it looks
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·2· ·like, October 11th, 2010, for 7 hours, and
·3· ·it's -- the descrip -- time description is:
·4· ·Initial review of materials provided by Chris
·5· ·in response to my initial information request,
·6· ·commence preparation of offering document for
·7· ·his new offering of working interests, continue
·8· ·to review materials provided by Chris.
·9· · · · · · · Would that time entry reflect time
10· ·that Mr. Crabb spent reviewing materials and
11· ·preparing the PPM for Breitling?
12· · · · A.· · It would.
13· · · · Q.· · All right.· And then if you skim --
14· ·if you read through the next, oh, about 10 or
15· ·15 entries that go from October 11, 2010
16· ·through November 24th, 2010, there's a series
17· ·of entries by Mr. Crabb which relate to
18· ·preparation of the PPM; is that accurate?
19· · · · A.· · It is.
20· · · · Q.· · All right.· So is it accurate, then,
21· ·to say that Mr. Crabb worked from November 14,
22· ·2010 -- I'm sorry, October 11th, 2010 to
23· ·approximately November 24th, 2010, preparing
24· ·the private offering memorandum for the oil and
25· ·gas offerings that Breitling was engaged in?
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·2· · · · A.· · I believe that's accurate.
·3· · · · Q.· · Okay.· And I'm not going to ask you
·4· ·to do the math, but I did myself, and it
·5· ·appears he spent in excess of 50 hours, if you
·6· ·add up all those time entries, preparing the
·7· ·private placement memorandum.
·8· · · · · · · Is that -- is that consistent with
·9· ·your recollection of the time he spent at the
10· ·time?
11· · · · A.· · That -- he would not have told me
12· ·how much time he spent, and I probably wouldn't
13· ·have spent much time looking at it on the bill;
14· ·however, that is consistent with my
15· ·understanding of his work product and how long
16· ·that typically takes him to prepare a really
17· ·good memorandum.
18· · · · Q.· · And was the product of his labor a
19· ·really good memorandum, in your view?
20· · · · A.· · Absolutely.
21· · · · Q.· · One of the time entries on
22· ·November 10th refers to -- this is for
23· ·1.75 hours:· Review of variety of materials
24· ·sent by Chris including the AFE, and then it
25· ·goes on after that.
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·2· · · · questions.
·3· · · · · · · MR. ZACARRO:· I have another half
·4· · · · hour or so.
·5· · · · · · · (Laughter.)
·6· · · · · · · THE WITNESS:· It wouldn't be the
·7· · · · first time I had heard that, unfortunately.
·8· · · · · · · MR. ZACARRO:· Yeah, thank you for
·9· · · · your time.
10· · · · · · · (Simultaneous conversation.)
11· · · · · · · MR. SNYDER:· Do you have a follow-up
12· · · · question?
13· · · · · · · MR. ZACARRO:· I don't.
14· · · · · · · MR. SNYDER:· Okay.· I think you're
15· · · · joking.· Okay.· Good.
16· · · · · · · THE REPORTER:· Okay.· We're off the
17· · · · record.
18· · · · · · · VIDEOGRAPHER:· We're off the record.
19· · · · This concludes today's testimony of Mitch
20· · · · Little.· We're going off the record at
21· · · · 5:13 p.m.· This also concludes media 4.
22
23
· · · · · · · · · · · · · ·J. MITCHELL LITTLE
24
· · ·Subscribed and sworn to before me
25· ·this _____ day of _______________, 2020.
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·2· · · · · · · · C E R T I F I C A T E
·3· ·STATE OF TEXAS· · ·)
· · · · · · · · · · · · )
·4· ·COUNTY OF DALLAS· ·)
·5· · · · · · · I, Daniel J. Skur, a Notary Public
· · · · · within and for the State of Texas, do
·6· · · · hereby certify:
· · · · · · · · That J. MITCHELL LITTLE, the witness
·7· · · · whose deposition is hereinbefore set forth,
· · · · · was duly sworn by me and that such
·8· · · · deposition is a true record of the
· · · · · testimony given by such witness.
·9· · · · · · · That pursuant to Rule 30 of the
· · · · · Federal Rules of Civil Procedure, signature
10· · · · of the witness was not reserved by the
· · · · · witness or other party before the
11· · · · conclusion of the deposition;
· · · · · · · · I further certify that I am not
12· · · · related to any of the parties to this
· · · · · action by blood or marriage; and that I am
13· · · · in no way interested in the outcome of this
· · · · · matter.
14· · · · · · · IN WITNESS WHEREOF, I have hereunto
· · · · · set my hand this 20th day of July, 2020.
15
16
17
· · · · · · __________________________________
18· · · · · · · Daniel J. Skur
· · · · · · · · Notary Public, State of Texas.
19· · · · · · · My Commission Expires 7/7/2022
20
21
22
23
24
25
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23· · ·___ ___· ______________· ______________· ______
24· · ·___ ___· ______________· ______________· ______
25· · ·___ ___· ______________· ______________· ______
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Page 238

·1· · · · · · · · · Little - 7-9-2020
·2· ·___ ___· ______________· ______________· ______
·3· ·___ ___· ______________· ______________· ______
·4· ·___ ___· ______________· ______________· ______
·5· ·___ ___· ______________· ______________· ______
·6· ·___ ___· ______________· ______________· ______
·7· ·___ ___· ______________· ______________· ______
·8· ·___ ___· ______________· ______________· ______
·9· ·___ ___· ______________· ______________· ______
10· ·___ ___· ______________· ______________· ______
11· ·___ ___· ______________· ______________· ______
12· ·___ ___· ______________· ______________· ______
13· ·___ ___· ______________· ______________· ______
14· ·___ ___· ______________· ______________· ______
15· ·___ ___· ______________· ______________· ______
16· ·___ ___· ______________· ______________· ______
17
18
19· · · · · · · · · ____________________
· · · · · · · · · · J. MITCHELL LITTLE
20
21
· · ·SUBSCRIBED AND SWORN BEFORE ME
22· ·THIS _____ DAY OF ____________, 2020.
23
24· ·_______________________________
· · ·(Notary Public)· MY COMMISSION EXPIRES:_______
25
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· · · · · · · · · Mr. Zacarro· · · · · · · · · · ·7
·4· · · · · · · · Mr. Snyder· · · · · · · · · · 230
·5· ·--------------------EXHIBITS-------------------
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·2· ·--------------------EXHIBITS-------------------
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Page 1
·1· · · · · · · · · · · · · SOLOMON

·2· · · · · · IN THE UNITED STATES DISTRICT COURT

·3· · · · · · FOR THE NORTHERN DISTRICT OF TEXAS

·4· · · · · · · · · · · DALLAS DIVISION

·5

·6· ·THOMAS L. TAYLOR, III, in· · §
· · ·his capacity as Court· · · · §
·7· ·appointed temporary· · · · · §
· · ·receiver for the Breitling· ·§
·8· ·Energy Corp., et al.,· · · · §· CIVIL ACTION NO.:
· · · · · · · · · · · · · · · · · §· 3:19-cv-01594-D
·9· · · · · · · ·Plaintiff,· · · ·§
· · · · · · · · · · · · · · · · · §
10· ·VS.· · · · · · · · · · · · · §
· · · · · · · · · · · · · · · · · §
11· ·ROTHSTEIN KASS, P.A., d/b/a  §
· · ·ROTHSTEIN KASS & CO., P.C.,  §
12· ·ROTHSTEIN KASS & COMPANY,· · §
· · ·PLLC, and BRIAN MATLOCK,· · ·§
13· · · · · · · ·Defendants.· · · §

14

15
· · · · · · · · · · · · ·CONFIDENTIAL
16

17· · · · · ·VIDEOTAPED DEPOSITION OF SAUL SOLOMON

18· · · · · · · · · · · Houston, Texas

19· · · · · · · · Tuesday, October 27, 2020

20· · · · · · · · · · (REPORTED REMOTELY)

21

22

23· · ·REPORTED BY:

24· · ·Linda Russell, CSR

25· · ·JOB NO:· 185047
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Page 2
·1· · · · · · · · · · · · SOLOMON

·2

·3

·4· · · · · · · ·October 27, 2020

·5· · · · · · · ·10:05 a.m.

·6

·7

·8· · · · ·DEPOSITION OF SAUL SOLOMON, taken on

·9· ·behalf of Defendant, held remotely in Houston,

10· ·Texas, before Linda Russell, Certified Court

11· ·Reporter No. 2965.

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 3
·1· · · · · · · · · · · · SOLOMON

·2· ·A P P E A R A N C E S

·3· ·(All appearances via videoconference)
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· · · · ·BY: EDWARD SNYDER, ESQ.

·5· · · ·Castillo & Snyder

· · · · ·700 North St. Mary's Street
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·7
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·9· · · ·BY: THOMAS ZACCARO, ESQ.
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10· · · · · ·JOSEPH MONTOYA, ESQ.

· · · · ·Paul Hastings

11· · · ·515 South Flower Street

· · · · ·Los Angeles, California 90071

12

13

14· ·THE VIDEOGRAPHER:

· · · ·BRENT JORDAN

15

· · ·ALSO PRESENT:

16· · ·THOMAS TAYLOR

· · · ·BRAD MROSKI

17

18

19

20

21

22

23

24
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Page 6

·1· · · · · · · · · · · · SOLOMON
·2· · · · · · · · ·P-R-O-C-E-E-D-I-N-G-S
·3· · · · · · · THE VIDEOGRAPHER:· Good morning,
·4· ·Counselors.· My name is Brent Jordan, I'm a
·5· ·certified legal videographer in association with
·6· ·TSG Reporting, Inc.
·7· · · · · · · Due to the severity of the COVID-19
·8· ·and following the practice of social distancing,
·9· ·I will not be in the same room with the witness,
10· ·instead I will record this videotaped deposition
11· ·remotely.· The reporter, Linda Russell, also will
12· ·not be in the same room and will swear the
13· ·witness remotely.
14· · · · · · · Do all parties stipulate to the
15· ·validity of this video recording and remote
16· ·swearing and that it will be admissible in the
17· ·courtroom as if it had been taken following
18· ·Rule 30 of the Federal Rules of Civil Procedures
19· ·and the State's rules where this case is pending?
20· · · · · · · MR. SNYDER:· On behalf of the
21· ·Plaintiff, yes.
22· · · · · · · MR. ZACCARO:· On behalf of the
23· ·Defendant, yes.
24· · · · · · · THE VIDEOGRAPHER:· Thank you.
25· · · · · · · This is the start of DVD labeled

Page 7

·1· · · · · · · · · · · · SOLOMON
·2· ·Number 1 of the videotaped deposition of
·3· ·Saul Solomon taken in the matter of Thomas L.
·4· ·Taylor, III, et al, v. Rothstein Kass, P.A.,
·5· ·et al., filed in the United States District Court
·6· ·for the Northern District of Texas, Dallas
·7· ·Division, Case Number 3:19-cv-01594.
·8· · · · · · · This deposition is taking place on
·9· ·October 27th, 2020, at approximately 10:05 a.m.
10· ·My name is Brent Jordan, I'm the legal video
11· ·specialist from TSG Reporting, Inc.,
12· ·headquartered at 228 East 45th Street, New York,
13· ·New York.· The court reporter is Linda Russell,
14· ·in association with TSG.
15· · · · · · · Will counsel please identify
16· ·yourselves for the record.
17· · · · · · · MR. SNYDER:· Ed Snyder on behalf of
18· ·the Plaintiff Receiver Tom Taylor.
19· · · · · · · MR. ZACCARO:· Thomas Zaccaro on
20· ·behalf of Defendants Rothstein Kass and Brian
21· ·Matlock.
22· · · · · · · THE VIDEOGRAPHER:· Will the court
23· ·reporter please swear in the witness.
24· · · · · · · · · · ·SAUL SOLOMON,
25· · ·having sworn or affirmed to tell the truth,

Page 8

·1· · · · · · · · · · · · SOLOMON
·2· · ·the whole truth and nothing but the truth, was
·3· · ·examined and testified as follows:
·4· · · · · · · · · · · EXAMINATION
·5· ·BY MR. ZACCARO:
·6· · · · · Q.· Good morning, Mr. Solomon.
·7· · · · · A.· Good morning.
·8· · · · · Q.· As I introduced myself a few moments
·9· ·ago, my name is Tom Zaccaro and I'm counsel for
10· ·the defendants Rothstein Kass and Brian Matlock.
11· · · · · · · You're here as an expert witness and
12· ·you prepared a report, correct?
13· · · · · A.· Sorry, and I've done what?
14· · · · · Q.· You prepared a report of your expert
15· ·opinions, correct?
16· · · · · A.· I have, yes.
17· · · · · Q.· When were you first retained in this
18· ·matter?
19· · · · · A.· I believe it was around May of this
20· ·year.
21· · · · · Q.· And when did you start working on
22· ·your report?· Or, strike that.· When did you
23· ·start your analysis in connection with your
24· ·report?
25· · · · · A.· I believe it was immediately, but

Page 9

·1· · · · · · · · · · · · SOLOMON
·2· ·my -- my time records would reflect the exact
·3· ·timing of the work that was done.· I don't recall
·4· ·exactly, but I think we started out pretty
·5· ·quickly after getting engaged.
·6· · · · · Q.· And the report was finished on -- on
·7· ·or about August 14th of this year, 2020?
·8· · · · · A.· Yes, that's correct.
·9· · · · · Q.· So the process for you in preparing
10· ·the report was approximately, at least the timing
11· ·of the report, was approximately three months,
12· ·from May to August?
13· · · · · A.· Approximately, yes.
14· · · · · Q.· And how many people at BRG -- did you
15· ·have people at BRG assisting you in preparing the
16· ·report?
17· · · · · A.· I did, yes.
18· · · · · Q.· How many people assisted you in
19· ·preparing the report?
20· · · · · A.· Well, there were a total of four or
21· ·five that primarily assisted in reviewing the
22· ·documents and doing some of the research and
23· ·analysis.· As far as drafting the report, it was
24· ·pretty much three of us, myself and two others.
25· · · · · Q.· Who were the other people who
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Page 242

·1· · · · · · · · · · · · SOLOMON
·2· ·closer to the microphone.· Sorry.
·3· · · · · A.· So the August 1st, 2014 date --
·4· · · · · · · MR. SNYDER:· It's still -- it's still
·5· ·garbled.· Sounds like it's being interrupted
·6· ·somehow.
·7· · · · · · · MR. ZACCARO:· Let's go off the
·8· ·record -- let's go off the record.· Mr. Solomon,
·9· ·why don't you hang up and dial back in.
10· · · · · · · THE VIDEOGRAPHER:· Off the video at
11· ·4:38 p.m.
12· · · · · (A break was taken from 4:38 p.m. to
13· · · · · 4:43 p.m.)
14· · · · · · · THE VIDEOGRAPHER:· Back on video at
15· ·4:43 p.m.
16· ·BY MR. ZACCARO:
17· · · · · Q.· So I think you --
18· · · · · · · MR. ZACCARO:· Why don't we check
19· ·your -- your sound, by the way.
20· · · · · · · THE WITNESS:· Yeah, I think it's
21· ·better than it was, correct?
22· · · · · · · MR. ZACCARO:· Right.
23· · · · · · · Ed, you can hear him okay?
24· · · · · · · MR. SNYDER:· Yes.
25· ·BY MR. ZACCARO:

Page 243

·1· · · · · · · · · · · · SOLOMON
·2· · · · · Q.· All right.· So the first time period
·3· ·is, in your view, when the SEC likely obtained
·4· ·sufficient evidence to prevent Breitling from
·5· ·selling additional securities to investors.· How
·6· ·did you pick August 1st as the date?
·7· · · · · A.· You mean -- okay.· You're not talking
·8· ·about the beginning date, you're talking about
·9· ·the ending date of August 1st, right?
10· · · · · Q.· Yeah.
11· · · · · A.· Well, I believe those are the dates
12· ·that they -- that the SEC had obtained documents
13· ·through the subpoenas from Rothstein.· So my
14· ·understanding is that would have been forward to
15· ·them in the time period that they would have had
16· ·the information that we've been through with
17· ·regard to the work -- the audit workpapers.
18· · · · · Q.· All right.· We're going to come back
19· ·to that.
20· · · · · · · But then the next time period is
21· ·through January 27th, 2015.· How did you select
22· ·that date?
23· · · · · A.· I understand there was a PowerPoint
24· ·presentation that the SEC had put together that
25· ·set forth their preliminary fraud findings and

Page 244

·1· · · · · · · · · · · · SOLOMON
·2· ·recommendations to the Enforcement Division.· And
·3· ·that was the date of that presentation.
·4· · · · · Q.· Okay.· And your third period is
·5· ·September 4th, 2015.· How did you choose that
·6· ·period?
·7· · · · · A.· That's the date that Breitling Energy
·8· ·Corp. issued the Form 8-K disavowing the
·9· ·previously issued financial statement.
10· · · · · Q.· And your last period ends June 24,
11· ·2016, which is the date the SEC filed its
12· ·Complaint.
13· · · · · A.· Correct.
14· · · · · Q.· Your first three time periods include
15· ·damages for malpractice and breach of fiduciary
16· ·duties.· Your last time period only includes
17· ·breach of fiduciary duty claims.· Why -- why the
18· ·difference?
19· · · · · A.· We were instructed by counsel with
20· ·regard to the legal -- the legal claims as they
21· ·relate to the damages.
22· · · · · Q.· So these time periods, were they
23· ·selected by you or by counsel?
24· · · · · A.· We discussed them together in terms
25· ·of the -- you know, how they -- how they should

Page 245

·1· · · · · · · · · · · · SOLOMON
·2· ·fit in and how they made sense for the damage
·3· ·calculation.
·4· · · · · Q.· Who originally as between you and
·5· ·Mr. Synder, who came up with the actual dates or
·6· ·the actual events that you should use to bookend
·7· ·your time periods?
·8· · · · · A.· Yeah, that's a better way.· The dates
·9· ·are generally based on events that occurred.
10· · · · · · · You know, I guess counsel suggested
11· ·the dates based on our discussions of the
12· ·activities that were going on.
13· · · · · Q.· All right.· Let's start with the
14· ·beginning of the time period, December 9, 2013.
15· ·Why did you select that date as the beginning of
16· ·your time period?
17· · · · · A.· That's the date that we believe
18· ·Rothstein Kass had sufficient information
19· ·reviewing their audit workpapers the way they
20· ·should have taken appropriate action to notify
21· ·either the governance -- people in charge of
22· ·governance at the company, board of directors or,
23· ·alternatively, the SEC about the issues that they
24· ·had come across.
25· · · · · Q.· All right.· And let's assume for the
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 Q.· All right.· So the first time period
·3· ·is, in your view, when the SEC likely obtained
·4· ·sufficient evidence to prevent Breitling from
·5· ·selling additional securities to investors.· How
·6· ·did you pick August 1st as the date?
·7· · · · · A.· You mean -- okay.· You're not talking
·8· ·about the beginning date, you're talking about
·9· ·the ending date of August 1st, right?
10· · · · · Q.· Yeah.
11· · · · · A.· Well, I believe those are the dates
12· ·that they -- that the SEC had obtained documents
13· ·through the subpoenas from Rothstein.· So my
14· ·understanding is that would have been forward to
15· ·them in the time period that they would have had
16· ·the information that we've been through with
17· ·regard to the work -- the audit workpapers.
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Page 254

·1· · · · · · · · · · · · SOLOMON
·2· ·investigation, January 2015, they didn't
·3· ·conclude -- the SEC didn't conclude that the
·4· ·oversales were fraudulent; do you agree with
·5· ·that?
·6· · · · · A.· Well, again, I don't recall exactly
·7· ·what's in this document.· I haven't looked at in
·8· ·a couple of months.· But I'm assuming that what
·9· ·you said about it is accurate that it doesn't
10· ·include any reference to the oversale.· If that's
11· ·the case then I would agree that at this point in
12· ·time they had not concluded that the oversales
13· ·were an issue that pointed towards fraudulent
14· ·activity.
15· · · · · Q.· All right.· They did point out other
16· ·purported misrepresentations, including the
17· ·inflated AFEs and the duplicate AFEs.· Do you
18· ·remember that being in the presentation?
19· · · · · A.· Yes.
20· · · · · Q.· And they also testified about -- they
21· ·also included in this PowerPoint issues
22· ·concerning lack of cash segregation.· Do you
23· ·remember that?
24· · · · · A.· I don't recall specifically.· Again,
25· ·it's been a while since I've seen this document.
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·1· · · · · · · · · · · · SOLOMON
·2· · · · · · · MR. ZACCARO:· Well, let's put up --
·3· ·can you go to page 27, Joe?
·4· ·BY MR. ZACCARO:
·5· · · · · Q.· Do you see there's a reference to,
·6· ·"Breitling made false statements about
·7· ·segregating cash"?
·8· · · · · A.· Yes.
·9· · · · · Q.· And do you see that the next page the
10· ·SEC actually relies on Rothstein Kass'
11· ·workpapers, the very workpaper we looked at
12· ·earlier, the CIM Review Memo, to support that
13· ·conclusion?
14· · · · · A.· It's possible.· I can't read the
15· ·document here, but that's certainly possible.
16· · · · · Q.· Well, do you need to print out a
17· ·copy?· Do you need us to send you a copy to print
18· ·out?· Because it's an important document, I'd
19· ·like you to --
20· · · · · A.· Yeah, if you want to ask me specific
21· ·questions about what's in here, that might be
22· ·helpful, unless you want to read it to me or blow
23· ·it up a little.· It's very small.
24· · · · · · · MR. ZACCARO:· Do you have the ability
25· ·to blow it up, Joe?
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·1· · · · · · · · · · · · SOLOMON
·2· · · · · · · MR. MONTOYA:· I do.· It's showing
·3· ·that it's blown up on my screen.· I don't know --
·4· · · · · · · MR. ZACCARO:· Okay.
·5· · · · · · · MR. MONTOYA:· I don't know if --
·6· ·BY MR. ZACCARO:
·7· · · · · Q.· Let me just go through and I'll read
·8· ·you some parts of the presentation.
·9· · · · · · · So I can represent to you that the
10· ·Commission said the AFEs were false and
11· ·misleading based on the fact that they exceeded
12· ·actual costs.· This is page thirty -- page 20.
13· ·It says, "Faulkner fraudulently inflated the
14· ·costs in the AFEs."
15· · · · · · · And then at page 22, it says -- it
16· ·refers to Rothstein Kass' findings that were laid
17· ·out in its CIM Review Memo.· Do you see that?
18· · · · · A.· Yes.
19· · · · · Q.· All right.· And then we already
20· ·looked at the representation about lack of cash
21· ·segregation.· Remember how we looked at that a
22· ·moment ago?
23· · · · · · · Now, even though the SEC had all this
24· ·information, including the Rothstein Kass
25· ·information, in January of 2015, how long was it
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·1· · · · · · · · · · · · SOLOMON
·2· ·until the SEC actually filed their enforcement
·3· ·action?
·4· · · · · · · MR. SNYDER:· Objection.· Form.
·5· · · · · A.· They filed the enforcement action or
·6· ·the Complaint in June of '16.· About a year and a
·7· ·half.
·8· ·BY MR. ZACCARO:
·9· · · · · Q.· So -- so a year and a half after they
10· ·told Breitling and Breitling's lawyers that it
11· ·concluded that Breitling had violated the
12· ·antifraud provisions of the securities laws, it
13· ·took them a year and a half to file an
14· ·enforcement action, right?
15· · · · · A.· Apparently so.
16· · · · · Q.· And it took -- when did the SEC take
17· ·action to get preliminary relief to stop
18· ·Breitling from continuing offering?· Do you know
19· ·when they got their injunction?
20· · · · · A.· I don't have that information in
21· ·front of me.· I don't know.
22· · · · · Q.· All right.· And do you know that the
23· ·Board of Directors got this presentation, the SEC
24· ·PowerPoint, are you aware that it was provided by
25· ·counsel to the Board of Directors?
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· Now, even though the SEC had all this
24· ·information, including the Rothstein Kass
25· ·information, in January of 2015, how long was 

·until the SEC actually filed their enforcement
·3· ·action?
·4· · · · · · · MR. SNYDER:· Objection.· Form.
·5· · · · · A.· They filed the enforcement action or
·6· ·the Complaint in June of '16.· About a year and a
·7· ·half.
·8· ·BY MR. ZACCARO:
·9· · · · · Q.· So -- so a year and a half after they
10· ·told Breitling and Breitling's lawyers that it
11· ·concluded that Breitling had violated the
12· ·antifraud provisions of the securities laws, it
13· ·took them a year and a half to file an
14· ·enforcement action, right?
15· · · · · A.· Apparently so.
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Page 314

·1· · · · · · · · · · · · SOLOMON
·2· ·stopped the offering.· I understand your
·3· ·testimony.
·4· · · · · · · But my question is, your other
·5· ·bookend is October 1st, 2014, which is, according
·6· ·to you, the date by which the SEC had likely
·7· ·obtained sufficient albeit disputed evidence via
·8· ·subpoenas issued to Rothstein to have sought
·9· ·relief to prevent Breitling from selling
10· ·additional securities to investors.
11· · · · · · · My question is what's the basis for
12· ·your opinion that the SEC didn't have sufficient
13· ·information before August 1st, 2014, to bring a
14· ·case?
15· · · · · A.· Well, first of all, it was
16· ·August 1st.· You said October a minute ago, but
17· ·that's fine.· You said August --
18· · · · · Q.· I'm sorry, I meant August 1st.
19· · · · · A.· Right.
20· · · · · · · No, I mean, we're giving -- in terms
21· ·of the damage calculation for that period, we're
22· ·giving the benefit of the doubt by cutting it off
23· ·at that point and saying, well, they should have
24· ·probably based upon the information that they
25· ·had, we believe that they should have taken
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·1· · · · · · · · · · · · SOLOMON
·2· ·action sooner and shut it down at that point in
·3· ·time, or potentially the company should have done
·4· ·that.
·5· · · · · · · So we're not claiming -- in that
·6· ·first period we're cutting the damages off.
·7· ·We're not claiming the full 52 million, we're
·8· ·only claiming 25 million, because we're saying,
·9· ·well, the SEC really had this information.· For
10· ·whatever reason, they dragged their feet.· And we
11· ·can't account for why they dragged their feet,
12· ·but they did.
13· · · · · Q.· Okay.· Now, what's the thinking about
14· ·the second period?· Well, since you concluded the
15· ·SEC had enough information on August 1st, 2014,
16· ·to file an enforcement action, why did you even
17· ·consider additional time periods?
18· · · · · A.· Because, you know, there is some
19· ·element of judgment involved and we can't --
20· ·again, I can't put myself in the position of the
21· ·SEC and say what they should have done, you know,
22· ·emphatically at a point in time.· They have their
23· ·processes, they have their rules and regulations.
24· ·And so we're looking at different points in time.
25· ·But they clearly had more information at

Page 316

·1· · · · · · · · · · · · SOLOMON
·2· ·January 27th of 2015, than they had in August of
·3· ·'14.· And we've stated what that is.
·4· · · · · · · So we're basically just looking at
·5· ·another time period and saying, okay, by then
·6· ·we're giving, again, the benefit of the doubt
·7· ·that by then they really had enough information
·8· ·they should have shut it down, but we're not
·9· ·claiming the damages beyond that point in time,
10· ·but we're saying certainly by then they should
11· ·have been stopped.
12· · · · · Q.· And you use that date because that's
13· ·the date that the SEC had told Breitling it was
14· ·prepared to recommend an enforcement action to
15· ·the Commission based upon securities fraud,
16· ·right?
17· · · · · A.· Yes.
18· · · · · Q.· So these conversations you had with
19· ·Mr. Synder and Mr. Taylor when you came -- well,
20· ·strike that.
21· · · · · · · Who -- who was involved in these
22· ·conversations when you selected these time
23· ·periods?
24· · · · · A.· Well, both Mr. Synder and Mr. Taylor
25· ·were, with myself and --
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·1· · · · · · · · · · · · SOLOMON
·2· · · · · Q.· I'm sorry.· Go ahead.
·3· · · · · A.· With myself and Ms. Tran.
·4· · · · · Q.· Did they give you any written
·5· ·information during those discussions?
·6· · · · · A.· I don't recall getting written
·7· ·information during those discussions.· Obviously
·8· ·they produced a lot of documents to us over the
·9· ·entire engagement, but I can't tell you exactly
10· ·when.
11· · · · · Q.· Did Ms. -- I'm sorry.· Did you or
12· ·Ms. Tran take notes of those conversations?
13· · · · · A.· I don't believe so.
14· · · · · Q.· Ms. Tran didn't take notes?· Are you
15· ·sure of that?
16· · · · · A.· I don't remember seeing her take
17· ·notes.· Typically we don't take notes unless it's
18· ·something that we just -- you know, it's way too
19· ·much information to remember.
20· · · · · Q.· Could you -- either you or Mr. Synder
21· ·check whether there were notes of that
22· ·conversation?· Was it one conversation or more
23· ·than one?
24· · · · · A.· I think we had more than one
25· ·conversation, actually, about the appropriate
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My question is what's the basis for
12· ·your opinion that the SEC didn't have sufficient
13· ·information before August 1st, 2014, to bring a
14· ·case?
15· · · · · A.· Well, first of all, it was
16· ·August 1st.· You said October a minute ago, but
17· ·that's fine.· You said August --
18· · · · · Q.· I'm sorry, I meant August 1st.
19· · · · · A.· Right.
20· · · · · · · No, I mean, we're giving -- in terms
21· ·of the damage calculation for that period, we're
22· ·giving the benefit of the doubt by cutting it off
23· ·at that point and saying, well, they should have
24· ·probably based upon the information that they
25· ·had, we believe that they should have taken

·action sooner and shut it down at that point in
·3· ·time, or potentially the company should have done
·4· ·that.
·5· · · · · · · So we're not claiming -- in that
·6· ·first period we're cutting the damages off.
·7· ·We're not claiming the full 52 million, we're
·8· ·only claiming 25 million, because we're saying,
·9· ·well, the SEC really had this information.· For
10· ·whatever reason, they dragged their feet.· And we
11· ·can't account for why they dragged their feet,
12· ·but they did.
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Page 334

·1· · · · · · · · · · · · SOLOMON
·2· · · · · · · THE WITNESS:· Thank you.
·3· · · · · · · MR. ZACCARO:· And I will see you at
·4· ·point in the future.
·5· · · · · · · THE VIDEOGRAPHER:· This concludes the
·6· ·deposition.· Off video at 7:10 p.m.
·7· · · · · · · ·(Time Noted:· 7:10 p.m.)
·8
·9
10
11· · · · · · · ·______________________________
12· · · · · · · ·SAUL SOLOMON
13
14· ·Subscribed and sworn to before me ____ day of
15· ·___________, 2020.
16
17· · · · · · · · · · · ·- oOo -
18
19
20
21
22
23
24
25
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·2

· · ·STATE OF TEXAS· ·)
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· · ·COUNTY OF HARRIS )

·4

·5· · · · ·I, LINDA RUSSELL, a Certified Court

·6· ·Reporter within and for the State of Texas, do

·7· ·hereby certify:
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